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U.S. Customs Service 


Treasury Decisions 


(T.D. 83-49) 


Bonds 


Approval and discontinuance of Carrier’s Bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“D” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in 
a footnote at the end of the list. 


Dated: February 17, 1983. 





Name of principal and surety 





Acosta Fast Transportation Services, Inc., 
Box S-5693, Old San Juan, PR; motor 
carrier; Peerless Ins. Co. 

(PB 1/12/76) D 8/8/79 


Admiral Merchants Motor Freight, Inc., 
215 S. 11th St., Minneapolis, MN; motor 
carrier; Protective Ins. Co. 

(PB 12/31/75) D 11/18/82 


Air Freight Expeditors, Inc., 19030 28th 
Ave., So., Seattle, WA; motor carrier; 
Old Republic Ins. Co. 


Air Service Consolidator Transport, Inc., 
2805 W. Nasa Blvd., Melbourne, FL; air 
carrier; Washington International Ins. 


0. 
(PB 9/11/80) D 12/1/82! 


Ajax Transportation Co., Inc., 485 Harri- 
son Ave., Boston, MA; motor carrier; 
The Hanover Ins. Co. 

(PB 12/3/70) D 1/18/83 2 





Date of bond 


se Bs nt | 


Nov. 17, 1982 


July 27, 1982 


Jan. 17, 1983 


Dec. 1, 1982 


Dec. 1, 1982 





Date of 
approval 


Dec. 2, 1982 


Nov. 18, 1982 


Jan. 21, 1983 


Dec. 1, 1982 


Jan. 12, 1983 





| Filed with district 


director/area 


director/amount 


San Juan, PR 
$25,000 


Minneapolis, MN 
$50,000 


Seattle, WA 
$25,000 


Buffalo, NY 
$25,000 








Name of principal and surety 


E. J. Bourque Transport, LTD, Mont Joli, 
P.Q., Canada; motor carrier; Old Repub- 
lic Ins. Co., 

(PB 2/7/76) D 2/6/83 * 


Briggs Transportation Co., N. 400 Griggs 
Midway Bldg., St. Paul, MN; motor car- 


CUSTOMS 


Date of bond 
a 


| Dec. 21, 1982 


| 
| 


| July 15, 1981 


rier; Hartford Accident & Indemnity Co. | 


D 12/10/82 


Caravan Refrigerated Cargo, Inc., 605 S. 


| 
| Oct. 20, 1981 


Loop 12, Irving, TX; motor carrier; Na- 
tional Union Fire Ins. Co. of Pittsburgh, | 


A 
(PB 6/17/75) D 10/19/81 4 


Caribbean Atlantic Airlines, Inc., P.O. 
Box 6035, Loiza Station, Santurce, PR; 
air carrier; Great American Ins. Co. 

D 1/11/83 


Central Division, Inc., P.O. Box 34303, 
Charlotte, NC; motor carrier; Lawyers 
Surety Corp. 

(PB 5/11/82) D 1/14/83 ® 


Consolidated Transfer & Warehouse Co., 
Inc., Taney & Levee Rd., N. Kansas 


City, MO; motor carrier; Fidelity & De- 


posit Co. 
D 9/2/82 


Delivery Service Inc., 155 Bignall St., 
Warwick, RI; motor carrier; Fidelity & 
Deposit Co. of MD 

D 2/6/83 


L. G. DeWitt, Inc., P.O. Box 70, Ellerbe, 
NC; motor carrier; U.S. Fidelity & 
Guaranty Co. 

(PB 11/28/69) D 1/10/83 ® 


Fleet Transport Co., Inc., 934 44th Ave., 
N., Nashville, TN; motor carrier; 
American Casualty Co. of Reading, PA 

(PB 11/19/69) D 1/6/83 7 


Harbor Transfer, Inc., 2400 S. Weccacoe 
St., Philadelphia, PA; motor carrier; 
Peerless Ins. Co. 


Lewis C. Howard, Inc., 760 E. Vine St., 
Kalamazoo, MI; motor carrier; The 
Aetna Casualty & Surety Co. 


Joseph Land & Co., Inc., P.O. Drawer 
3310, Lake Wales, FL; motor carrier; 
Sentry Indemnity Co. 


Norse Enterprises, Inc., 2208 One Canal 
Pl., New Orleans, LA; motor carrier; 
Old Republic Ins. Co. 


Mar. 1, 1968 


Dec. 13, 1982 


Sept. 2, 1980 


June 9, 1978 


Nov. 28, 1982 


Dec. 7, 1982 


Dec. 29, 1982 


Nov. 29, 1982 


Nov. 29, 1982 


Dec. 17, 1982 








| Date of 
approval 


T 

Filed with district 
director/area 

director/amount 





| Feb. 7, 1983 
| 
| 
| July 20, 1981 
| 
| 
| 
Oct. 20, 1981 


| 


| Mar. 5, 1968 
| Jan. 17, 1983 
| 


| 


Sept. 24, 1980 


June 19, 1979 


Jan. 11, 1983 


. 6, 1983 
. 10, 1983 
. 14, 1983 


. 28, 1982 





| 
| 
| 
| 
| 
| 


Portland, ME 
$25,000 


| Minneapolis, MN 
$25,000 


| Houston, TX 
| $25,000 


| 
| San Juan, PR 
$25,000 


} 
} 
Wilmington, NC 
| $25,000 

| Houston, TX 

| $25,000 


| 

| 

| Providence, RI 
| $25,000 


| 
| Wilmington, NC 
$25,000 


Tampa, FL 
$25,000 


Philadelphia, PA 
$25,000 


Detroit, MI 
$50,000 


Tampa, FL 
$25,000 


New Orleans, LA 
$25,000 








3 





Name of principal and surety 


Date of bond 


Date of 
approval 


Filed with district 
director/area 
director/amount 





North Florida Transport Service, Rt. 1, 
Box 595, Summerfield, FL; motor carri- 
er; Nationwide Mutual Ins. Co. 


Regency Motor Freight, Inc., 26600 Van 
Born Rd., Dearborn Heights, MI; motor 
carrier; American Motorists Ins. Co. 

D 2/3/83 


Rochester Air Freight Service Corp., 73 
Deep Rock Rd., Rochester, NY; air car- 
rier; Washington Intern’! Ins. Co. 

(PB 12/1/75) D 12/29/82 ® 


Seaboard Coast Line Railroad Co., 3600 
W. Broad St., Richmond, VA; rail carri- 
er; Federal Ins. Co. 

D 1/20/83 


Bobby Smith Transport, Inc., 2520 N_E. 
35th St., P.O. Box 7556, Fort Worth, TX; 
motor carrier; The Millers Mutual Fire 
Ins. Co. of TX 

D 1/20/83 


Supertone Transportation Ltd., 58 Mara- 
thon Crescent, Willowdale, Ontario, 
Canada; motor carrier; Northwestern 
National Ins. Co. of Milwaukee, WI 


Tanner’s Transfer & Storage, 2050 West- 
moreland St., Richmond, VA; motor car- 
rier; Peerless Ins. Co. 

D 12/15/82 


Westrux Timber Transit, Inc., 17341 56th 
Ave., Surrey, B.C., Canada; motor carri- 
er; Safeco Ins. Co. of America 





Dec. 20, 1982 


Feb. 4, 1981 


Dec. 29, 1982 


June 30, 1967 


Apr. 7, 1982 


Oct. 15, 1982 


June 1, 1978 


Nov. 18, 1982 





Jan. 6, 1983 


Feb. 10, 1981 


Dec. 29, 1982 


July 10, 1967 


Apr. 15, 1982 


Jan. 7, 1983 


Aug. 23, 1978 


Jan. 11, 1983 








‘Surety is Old Republic Ins. Co. 


?Surety is Employers Commercial Union Ins. Co. 


3Surety is Peerless Ins. Co. 
‘Surety is Protective Ins. Co. 


5Surety is The Aetna Casualty & Surety Co. 


®Surety is The Home Indemnity Co. 


Tampa, FL 
$25,000 


Milwaukee, WI 
$25,000 


Buffalo, NY 
$25,000 


Norfolk, VA 
$50,000 


Laredo, TX 
$25,000 


Buffalo, NY 
$25,000 


Norfolk, VA 
$25,000 


Seattle, WA 


7Principal is Fleet Transport Co., Inc., Surety is St. Paul Fire & Marine Ins. Co. 


’Surety is Peerless Ins. Co. 


BON-3-03 


MarILyn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 83-9) 


M&M/Mars SNACKMASTER, DivIsION OF Mars, INC., PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court Nos. 81-10-01375 and 82-4-00468 


Order Granting Defendant’s Motion for Leave To Amend Its 
Answer To Assert a Counterclaim 


(Dated February 10, 1983) 


Bor, Judge. 

In the above-entitled action defendant moves this court under 
Rule 13(e) of the rules of this court and 28 U.S.C. § 1583 for an 
order granting defendant leave to amend its answer by asserting a 
counterclaim against plaintiff. Defendant seeks thereby to include 
in the profit computation of Cost of Production an amount equal to 
the grant received by plaintiff from the European Economic Com- 
munity (EEC) in connection with the manufacture of the subject 
merchandise. Plaintiff opposes defendant’s motion on the basis that 
other avenues of relief exist for the assertion of the counterclaim 
and that the interposition of defendant’s counterclaim at this late 
date, after motions for summary judgment have been filed by both 
parties, would unduly prejudice the prosecution of plaintiffs case. 

The court recognizes that defendant has been dilatory in the as- 
sertion of its counterclaim. Plaintiff's motion for summary judg- 
ment, which defendant claims alerted it to the possibility that sub- 
ject merchandise had been undervalued by Customs because the 
EEC grant had not been included as profit, was filed on August 25, 
1982. Defendant filed its response to plaintiff's motion in November 
1982, and did not file leave to amend its pleading until January 19, 
1983. 

Despite such untimeliness, however, the interests of justice re- 
quire that defendant be granted leave to amend its answer to 
assert a counterclaim. Plaintiff will suffer no real prejudice to its 
case. The proof required of the defendant in the support of its 
claim will be clearly related to plaintiff's main contention under 
402a(f)(1) of the Tariff Act of 1930, that the EEC restitution pay- 
ments should be deducted from the cost of materials in the manu- 
facture of the subject merchandise. 

The claim which defendant now seeks to interpose by amend- 
ment to its answer clearly arises out of the transaction or occur- 
rence that is the subject matter of plaintiff's claim. The proposed 
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counterclaim is compulsory and cannot be independently asserted 
in a later action. Moore v. New York Cotton Exchange, 270 U.S. 593 
(1926). 

The granting of defendant’s motion conforms with the purpose of 
28 U.S.C. § 1583. If additional duties may be required with respect 
to the subject matter of an action being litigated, Congressional 
intent clearly evinces the propriety of seeking a determination of 
the amount of such additional duties by way of counterclaim. See 
H.R. Rep. 96-1235, 95th Cong., 2d Sess. (1980), at 35, 49. 

Accordingly, it is hereby 

ORDERED that defendant’s motion be and is hereby granted, and 
it is further 

ORDERED that defendant’s First Amended Answer, attached to de- 
fendant’s motion herein, shall be deemed filed as of the date of 
notice of entry of this Order, and it is further. 

OrpDERED that plaintiff shall have a period of twenty (20) days 
from and after the filing of the notice of entry of this Order to 
reply to defendant’s First Amended Answer and the counterclaim 
contained therein. 


(Slip Op. 83-10) 


C. Iron & Co. (AMERICA), INC., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 78-7-01334 
Before MALETz, Senior Judge. 


Opinion and Order 


(Dated February 10, 1983) 


Serko & Simon (David Serko on the briefs) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Jerry P. 
Wiskin on the brief) for the defendant. 


MALETz, Senior Judge: In this drawback action plaintiff C. Itoh & 
Co. (America), Inc. (Itoh) seeks a refund of duties paid upon export- 
ed merchandise which allegedly failed to conform to specifications. 
Itoh brought this action following the denial of its claim for draw- 
back by the Customs Service and has now moved for summary 
judgment. Defendant has cross-moved for summary judgment or, in 
the alternative, to dismiss on the ground that Itoh’s claim for ad- 
ministrative relief was untimely. 

The controlling statutory and regulatory provisions are con- 
tained in sections 313(c) and 520(c) of the Tariff Act of 1930, 19 
U.S.C. §§ 1813(c) and 1520(c) (1970),' respectively, and 19 C.F.R. 


119 U.S.C. § 1313(c) provided: 
Merchandise not conforming to sample or specifications 
Continued 
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§ 173.4(c) (1975).? Itoh alleges that errors resulting in the denial of 
drawback originated in the liquidation of the entries, thereby 
giving Itoh one year from the date of liquidation to file a claim for 
drawback under 19 C.F.R. § 173.4(c) (1975). It further argues that 
two letters, one dated October 1, 1975 and another dated June 25, 
1976, when considered as a whole, constitute a timely filing for 
drawback under 19 C.F.R. § 173.4(c). 

For the reasons that follow the court concludes that the errors, if 
any, did not originate in the liquidation of the entries, and that 
Itoh’s claim for drawback under 19 C.F.R. § 173.4(c) was thus un- 
timely. Accordingly, defendant’s motion to dismiss is granted. 


I 


The history of the case begins in 1971 when, in August and Sep- 
tember of that year, Itoh imported brass-plated wire tire cord from 
Japan. That merchandise was ultimately returned to Japan in De- 
cember 1971 because it allegedly failed to meet buyer specifica- 
tions. At the time of exportation four drawback entries were filed 
with Customs. More than three years later, these four entries were 
liquidated on June 27, 1975 without a drawback allowance. 

In essence three grounds were advanced by Customs for disallow- 
ing drawback: (1) the merchandise was not returned to Customs’ 
custody; (2) an export bill of lading was not filed within two years 
after the merchandise was exported; and (3) Itoh failed to establish 
that the merchandise did not conform to specifications. It is undis- 
puted that these grounds were known to both Itoh and Customs 
well before liquidation. The record reflects that they were the topic 
of discussions between Itoh and Customs on at least two separate 
occasions, once one month immediately preceding liquidation and 
the other four months prior thereto. Indeed, liquidation was twice 
postponed at Itoh’s request in order to afford it the opportunity to 
substantiate that each of the grounds for disallowing drawback had 
in fact been satisfied. 


(c) Upon the exportation of merchandise not conforming to sample or specifications . . . upon which the 
duties have been paid and which have been entered or withdrawn for consumption and, within ninety days 
after release from customs custody, unless the Secretary authorizes in writing a longer time, returned to 
customs custody for exportation, the full amount of the duties paid upon such merchandise shall be refund- 
ed as drawback, less 1 per centum of such duties. 

19 U.S.C. § 1520(c) provided: 

(c) Notwithstanding a valid protest was not filed, the appropriate customs officer may, in accordance with 
regulations prescribed by the mp fd reliquidate an entry to correct— 

(1) A clerical error, mistake of , or other inadvertence not amounting to an error in the construc- 
tion of a law, adverse to the importer and mainfest from the record or established by doc 'y evi- 
dence, in any entry, liquidation, or other customs transaction, when the error, mi e, or inadvertence 
is brought to the attention of the customs service within one year after the date of entry, or transac- 
tion, or within ninety days after liguidation or exaction when the liquidation or exaction is made more 
than nine months after the date of the entry, or transaction; . . . 

219 C.F.R. § 173.4(c) provided: 

(c) Limitation on time for application. A clerical error, mistake of fact, or other inadvertence meeting the 
requirements of paragraph (b) of this section, must be brought to the attention of the district director: 

(1) Within 1 year after the date of entry, or other transaction (including liquidation, reliquidation, or 
exaction) if the error, mistake or fact, or other inadvertence is in the entry, or other transaction (includ- 
ing a li rem reliquidation, or exaction), or 

(2) Within 90 days after liquidation or exaction when the liquidation or exaction is made more than 9 
months after the date of entry, or other transaction, except that in cases where the error originates in 

or exaction, the 1-year limitation provided for in subparagraph (1) of this 
paragraph shall =. [Emphasis added.]} 
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On October 7, 1975, the Regional Commissioner of Customs in 
Chicago received a letter from Itoh’s customhouse broker dated Oc- 
tober 1, 1975 regarding the drawback entries. In that letter Itoh’s 
broker explained that the merchandise had been transferred to 
Baltimore from Cleveland without the broker’s knowledge and was 
then exported to Japan from Baltimore on December 9, 1971. The 
letter did not protest Customs’ disallowance of drawback, nor did 
the broker petition for such drawback. This letter was apparently 
treated as a request for reliquidation by the Regional Commission- 
er’s office which, on October 31, 1975, denied this request on the 
three grounds previously mentioned. Itoh did not respond to Cus- 
toms’ October 31 letter until nearly eight months later when, on 
June 25, 1976, it sent Customs a letter—received June 25, 1976— 
which for the first time alleged errors in the liquidation and ex- 
pressly protested the disallowance of drawback. This letter was 
deemed an untimely petition for drawback by Customs pursuant to 
19 U.S.C. § 1520(c). This lawsuit then followed. 

With this background the court turns first to Itoh’s contention 
that the errors complained of originated in the June 27, 1975 liqui- 
dation. 


II 


Under 19 U.S.C. § 1520(c) and 19 C.F.R. § 173.4(c) the limitation 
periods for filing an application to correct a clerical error, mistake 


of fact, or other inadvertence are strictly circumscribed. Pursuant 
to those two provisions, a petitioner alleging such error must file 
its claim with Customs within one of three time periods: (1) within 
one year of the date of entry of the merchandise, (2) within ninety 
days of the date of liquidation of the entries if the liquidation oc- 
curred more than nine months after the date of entry, or (3) within 
one year of the date of liquidation if the error resulting in the 
denial of the claim for drawback “originates in the liquidation.” 

The liquidation which is the focus of this action occurred more 
than three years after the merchandise was entered. Itoh concedes 
that no claim for drawback was presented to Customs within 
ninety days of the date of liquidation of the entries as required by 
19 U.S.C. § 1520(c)(1). Consequently, in order to avail itself of the 
more generous one-year-of-liquidation period contained in 19 C.F.R. 
§ 173.4(c), it is incumbent upon Itoh to demonstrate that the al- 
leged errors originated in the liquidation. 

Instructive on the meeting of error which originates in the liqui- 
dation are two recent opinions of this court, Lester Engineering Co. 
v. United States, 4 CIT —, Slip Op. 82-48 (June 22, 1982), and Ador- 
ence Co., Inc. v. United States, 3 CIT —, 539 F. Supp. 1216 (1982), 
aff'd, No. 82-25 (Fed. Cir. Dec. 10, 1982). In Lester Engineering the 
plaintiff, who had presented a drawback claim some eight months 
after liquidation, alleged that the entries were liquidated using an 
excessive value which had been employed for the first time at liqui- 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 9 


dation. Inasmuch as the Government—the moving party on a 
motion to dismiss—failed to establish otherwise, the court conclud- 
ed that the alleged error originated in the liquidation and, accord- 
ingly, that the plaintiff's drawback claim was timely filed under 19 
C.F.R. § 173.4(c). 

The Adorence case, while not directly involving 19 C.F.R. 
§ 173.4(c), did address the question of when errors originate in a lig- 
uidation. There the plaintiff had placed incorrect value information 
on the entry papers which were in turn used by a Customs apprais- 
ing official at the time of liquidation. The plaintiff argued that the 
use of the wrong information by Customs at liquidation was an 
error separate and distinct from the earlier submission of the 
wrong information on the entry by the plaintiff. In granting the 
Government’s motion to dismiss, the court observed that 


the error occurred only once, specifically when incorrect 
values were placed on the entry papers by plaintiff. The later 
uses of the erroneous data do not constitute new errors but 
rather are the unavoidable and normal manifestations of the 
original error. If plaintiff's reasoning was correct, there would 
be no reason for the statute to specify any events prior to the 
liquidation because all errors would eventually be incorporated 
or accumulated in the liquidation and constitute errors at that 
final stage. By specifying certain events the statute recognizes 
that errors are discrete events and that their occurrence can 
be fixed in time and associated with one or the other of the 
steps in the administrative process of importation. 


Id. at —, 539 F. Supp. at 1217. Lester Engineering and Adorence 
thus teach that when determining whether or not an error origi- 
nated in a liquidation, the proper focus is on that point in time 
when the alleged error was first committed. If the error antedated 
the liquidation, then the error did not originate there, even if that 
error is repeated at the time the entries are liquidated. 

In the present action it is uncontroverted that if there were any 
errors, those errors were brought to Itoh’s attention well in ad- 
vance of liquidation. Customs and Itoh discussed the defects which 
gave rise to the purported errors four months and then again one 
month prior to liquidation. Each of the errors complained of by 
Itoh occurred, if at all, at a time predating liquidation and are not, 
therefore, errors originating in the liquidation. 

Thus, inasmuch as the errors did not originate in the liquidation, 
Itoh had ninety days from the date of the June 27, 1975 liquidation 
within which to present a claim for drawback. See 19 U.S.C. 
§ 1520(c) (1970). On this score, regardless of how its letter to Cus- 
toms of October 1, 1975 is characterized, there is no dispute that 
Itoh failed to file or present a drawback claim within the requisite 
ninety-day period provided for under section 1520(c). 

In sum, the court finds as untenable Itoh’s assertion that the 
errors originated in the liquidation, thereby allowing it one year 
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from the date of liquidation upon which to file a drawback claim 
pursuant to 19 C.F.R. § 173.4(c) as then in effect. 


Ill 


Even assuming arguendo that the alleged errors originated in the 
liquidation, the court would still be compelled to dismiss Itoh’s 
complaint on the basis that it failed to file a claim for drawback 
within one year of the date of liquidation. Of relevance here are 
the two letters which, Itoh contends, if integrated constitute a 
timely petition for drawback. 

The first of these two letters was sent by Itoh’s customhouse 
broker on October 1, 1975, and received by Customs on October 7, 
1975, 102 days after the entries were liquidated.* That letter stated 
in toto as follows: 


We make reference to Cleveland drawback entries 72- 
107252/5 for the account of C. Itoh & Co. (America) Inc. At the 
time of intended exportation in December of 1971 this freight 
was to be loaded aboard the steamer Muneshima Maru. Unfor- 
tunately, due to factors beyond our control and without our 
knowledge as well as the importer’s, the carrier elected to 
transfer this merchandise to Baltimore for loading aboard the 
steamer France Maru which departed December 9, 1971. At- 
tached is a statement from Customs in Baltimore indicating 
that the merchandise was physically exported along with a 
photostatic copy of the outward foreign manifest showing this 
merchandise as well as documentation from the importer of 
record as well as the steamship line. 

Will you kindly review this matter and advise whether draw- 
back can be allowed or if there is additional documentation 
that you request in order that this matter may be correctly dis- 
posed of. 


No allegation of an error which occurred in connection with liqui- 
dation of the entries is to be found in this document. Nevertheless, 
treating this letter as a request for reliquidation, Customs denied it 
as untimely. On June 25, 1976, Itoh’s counsel sent a letter to Cus- 
toms claiming errors in the liquidation of those entries. That letter 
was received by Customs on June 29, 1976—a year and a day after 
liquidation. 

Itoh maintains that even though this June 25 letter arrived one 
day after the anniversary date of the liquidation, it should none- 
theless be considered a supplement to its October 1, 1975 letter 
and, therefore, a timely claim for drawback pursuant to 19 C.F.R. 
§ 173.4(c). This contention the court must reject on at least two 
grounds. First, the October 1 letter is inadequate on its face to 
serve as a petition or claim for drawback. More important, if the 
court accepted Itoh’s argument it would in the process effectively 


’The periods within which to file a drawback claim are tolled upon receipt of the claim by Customs. Under 19 
U.S.C. § 1520(c) (1970) and 19 C.F.R. § 173.4(c) (1975) the error had to be “brought to the attention of” the Cus- 
toms Service within ninety days or one year after liquidation, respectively. 
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eliminate the one-year statute of limitations contained in 19 C.F.R. 
§ 173.4(c). For as a practical matter any correspondence submitted 
more than ninety days but less than one year from the date of lig- 
uidation expressing disappointment with a liquidation could be 
then used months or even years after the liquidation to bootstrap 
any importer’s claim to correct an alleged error or mistake. Not 
only would such a result subvert the purpose of limitation periods 
in general, it would undermine altogether the statutory and regula- 
tory scheme embodied in 19 U.S.C. § 1520(c) and 19 C.F.R. § 173.4(c). 


IV 


In view of this court’s conclusion that the alleged errors com- 
plained of by Itoh did not originate in the liquidation and that 
Itoh’s claim for drawback was in any event untimely, plaintiffs 
motion for summary judgment is denied and defendant’s cross- 
motion to dismiss is granted. 


(Slip Op. 83-11) 


AMERSHAM CORPORATION, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 80-5-00743 
Before Re, Chief Judge. 


Americium 241 Alpha Foil Disks 


Americium 241 alpha foil disks imported from the United King- 
dom were classified by customs officials under item 709.66 of the 
Tariff Schedules of the United States, as parts of apparatus based 
on the use of radiations from radioactive substances, and assessed 
with duty at the rate of 6 per centum ad valorem. The importer 
contended that the merchandise should have been classified under 
item 494.50 as chemical compounds, whether or not described else- 
where in schedule 4, which are usefully radioactive, and entitled to 
be admitted free of duty. In the alternative, plaintiff claimed that 
the merchandise was properly classifiable as parts of fire alarms 
and other sound or visual signalling apparatus, under item 685.70 
of the tariff schedules, and dutiable at the rate of 4 per centum ad 
valorem. Held: Plaintiff failed to sustain its primary claim of classi- 
fication of the alpha foil disks within item 494.50. The imported 
alpha foil disks were designed to serve as parts of smoke detectors, 
were chiefly used as such, and when installed as parts of smoke de- 
tectors functioned as integral, constitutent and component parts, 
without which the smoke detectors could not function. The disks, 
therefore, were properly classifiable under item 685.70, as alterna- 
tively claimed. Since a smoke detector is an apparatus based on the 
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use of radiations from radioactive substances, the court found that 
the imported alpha foil disks are also classifiable within item 
709.66 of the tariff schedules. In applying the rule of relative speci- 
ficity, however, the provisions in item 685.70 are more difficult to 
satisfy and describe the alpha foil disks with a greater degree of 
accuracy than the provisions in item 709.66. Hence, the imported 
alpha foil disks were properly classifiable under plaintiffs alterna- 
tive claim as parts of electrical “fire alarms, and other sound or 
visual signalling apparatus,” within item 685.70. 


CLASSIFICATION—DETERMINED BY CONDITION AS 
IMPORTED—ITEM 494.50 


The classification of imported merchandise is determined by its 
condition as imported. Mitsubishi International Corp. v. United 
States, 78 Cust. Ct. 4, C.D. 4686 (1977). The record establishes that 
the alpha foil disks, in their imported condition, are new and dis- 
tinct articles produced by a metallurgical process utilizing the in- 
gredients americium oxide, gold, silver and gold-palladium. All of 
these elements remain separate and distinct entities during and 
after the metallurgical process. The alpha foil disks, therefore, do 
not come within the provision of item 494.50 as usefully radioactive 
compounds. 


RELATIVE SPECIFICITY—ITEM 685.70 V. ITEM 709.66 


The alpha foil disks were designed and chiefly used as parts of 
smoke detectors, and therefore were classifiable under item 685.70, 
as parts of sound signalling apparatus. As parts of ionization smoke 
detectors, they were also provided for under item 709.66, as parts of 
apparatus based on the use of radiations from radioactive sub- 
stances. 

Under rule 10(c), the provision that more specifically describes 
imported merchandise is “the item having requirements which are 
‘more difficult to satisfy’.” F. L. Smidth & Co. v. United States, 56 
CCPA 177, 85, C.A.D. 958, 409 F. 2d 1369 (1969); Ozen Sound Devices 
v. United States, 67 CCPA 67, C.A.D. 1246, 620 F. 2d 880 (1980). In 
comparing items 685.70 and 709.66, item 685.70 is not only the 
more restrictive and difficult to satisfy, but provides for the import- 
ed alpha foil disk with a greater degree of accuracy and certainty, 
i.e., as a part of a smoke detector. 


[Judgment for plaintiff.] 


(Decided February 10, 1983) 


Barnes, Richardson & Colburn (Robert E. Burke, Mark Zolno and Lynn S. Baker, 
of counsel) 

J. Paul McGrath, Assistant Attorney General; Joseph !. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Susan 
Handler-Menahem at the trial and on the brief), for the defendant. 
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Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of certain mer- 
chandise described on the invoices as ‘““Americium-241 Alpha Foil.” 

The merchandise was classified by the customs officials, under 
item 709.66 of the Tariff Schedules of the United States, as parts of 
apparatus based on the use of radiations from radioactive sub- 
stances, and was consequently assessed with duty at the rate of 6 
per centum ad valorem. 

Plaintiff contests the classification and, hence, the rate of duty 
assessment. It is plaintiff's primary claim that the merchandise 
should have been properly classified under item 494.50, TSUS, 
which provides for chemical compounds, whether or not described 
elsewhere in schedule 4, which are usefully radioactive. If the im- 
ported merchandise is classifiable under item 494.50, it is entitled 
to be admitted free of duty. 

In the alternative, plaintiff contends that, if its primary claim is 
not sustained, the merchandise is properly classifiable, under item 
685.70, TSUS, as parts of fire alarms and other sound or visual sig- 
nalling apparatus, dutiable at the rate of 4 per centum ad valorem. 

Based upon a thorough consideration of the competing tariff pro- 
visions, it is the determination of the court that the imported alpha 
foil disks are properly classifiable under the provisions of item 
685.70, TSUS, as parts of “fire alarms, and other sound or visual 
signalling apparatus,’ dutiable at the rate of 4 per centum ad va- 
lorem. 

The following are the pertinent provisions of the tariff schedules: 


Classified by customs officials under: 


SCHEDULE 7, PART 2, SUBPART B 


Apparatus based on the use of X-rays or of the radiations 
from radioactive substances, whether for medical, indus- 
trial, or other uses, and parts thereof: 


* * * * * * 


Apparatus based on the use 
of radiations from radioac- 
tive substances, and parts 
thereof 6% ad val. 
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Claimed by plaintiff under: 
ScHEDULE 4, PArT 13, SUBPART B 


Chemical elements, isotopes, 
and compounds, all the 
foregoing (except natural 
thorium and uranium in a 
metallic state, and except 
compounds of natural thor- 
ium and uranium), wheth- 
er or not described else- 
where in this_ schedule, 
which are usefully radioac- 


Alternatively claimed by plaintiff under: 


SCHEDULE 6, Part 5 


Bells, sirens, indicator panels, 
burglar and fire alarms, 
and other sound or visual 
signalling apparatus, all 
the foregoing which are 
electrical, and parts thereof.. 4% ad val. 


General Headnotes and Rules of Interpretation 


10. General Interpretative Rules. For the purposes of these 
schedules— 
* * * * * * * 


(c) an imported article which is described in two or more pro- 
visions of the schedules is classifiable in the provision which 
most specifically describes it * * * 

* * * * * * * 


(ij) a provision for “parts” of an article covers a product 
solely or chiefly used as a part of such article, but does not pre- 
vail over a specific provision for such part. 


Plaintiffs principal contention is that the imported merchandise 
“fits within the parameters” of the definition of the term “com- 
pounds,” as found in schedule 4, headnote 2(a) of the tariff sched- 
ules, and is specifically described in item 494.50, TSUS, as a useful- 
ly radioactive chemical compound. 

Plaintiff also contents that, although intended for use as a part, 
the imported merchandise is not intended to be used as part of an 
apparatus based on the use of radiations from radioactive sub- 
stances and, therefore, does not fall within the intended scope of 
the provisions of item 709.66. Hence, it claims that item 494.50 cov- 
ering “compounds” specifically describes the imported merchandise 
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and must prevail over the “parts” classification provision of item 
709.66, by virtue of General Interpretative Rule 10(ij) of the tariff 
schedules which states that “a provision for ‘parts’ * * * does not 
prevail over a specific provision for such part.” 

Defendant maintains that the imported merchandise was proper- 
ly classified, and that the merchandise does not fall within the stat- 
utory language of the term “compound,” since in its imported con- 
dition, it is more than a “compound.” It is defendant’s contention 
that it is a new and distinct article of commerce being sold to man- 
ufacturers of apparatus based on the use of radiation. 

Plaintiff has the burden of overcoming the statutory presump- 
tion of correctness which attaches to the classification of the cus- 
toms officials. See 28 U.S.C. § 2639(a)(1). 

It is also basic in customs jurisprudence that classification of im- 
ported merchandise is determined by its condition as imported. 
Mitsubishi International Corp. v. United States, 78 Cust. Ct. 4, C.D. 
4686 (1977). 

Plaintiff submits that the uncontroverted testimony of its wit- 
nesses, judicial precedent, legislative history, and the administra- 
tive practice of Customs, clearly establish that the imported mer- 
chandise is a chemical compound which is usefully radioactive and 
embraced by the statutory language in item 494.50, TSUS. 

The parties are in agreement that the imported merchandise is 
“usefully radioactive.” Thus, the initial question presented is 
whether plaintiff has borne its burden of proving that the imported 
merchandise is a “compound,” as provided in item 494.50, and as 
defined in schedule 4, headnote 2(a) of the tariff schedules, preclud- 
ing its classification under item 709.66, TSUS. 

Schedule 4, headnote 2(a) states that: 


2. (a) The term “compounds’’, as used in this schedule, means 
substances occurring naturally or produced artificially by the 
reaction of two or more ingredients, each compound— 

(i) consisting of two or more elements, 

(ii) having its own characteristic properties different 
from those of its elements and from those of other com- 
pounds, and 

(iii) always consisting of the same elements united in the 
same proportions by weight with the same internal ar- 
rangement. 


The presence of impurities which occur naturally or as an 
incident to production does not in itself affect the classification 
of a product as a compound. 


Plaintiffs first witness was Dr. Edgar Lorch, who holds a mas- 
ters degree in reactor physics and a Ph.D. in neutron physics from 
the University of Birmingham in the United Kingdom. Dr. Lorch, 
director of marketing sales, radiation sources department of Amer- 
sham Corporation, plaintiff, was responsible for the sale of this 
product in the United States since 1980. He testified that he was 
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also familiar with the imported merchandise, having been assistant 
manager of the production department of Amersham International 
in the United Kingdom, the manufacturer, for a period of ten 
years. 

Dr. Lorch stated that americium is an element, and that ameri- 
cium 241 is an isotope of that element. When americium 241 is 
combined with oxygen it forms a compound, americium oxide. 
Americium oxide is a highly radioactive material, and if ingested 
or inhaled would cause severe medical problems. He explained that 
in order to protect the environment from its radioactivity, while al- 
lowing the radiation to escape, americium oxide must be encapsu- 
lated. It would not be allowed in this country for the purposes li- 
censed by plaintiff's customers without encapsulation. He stated 
that a common means for encapsulating americium oxide is with 
alpha foil. 

Dr. Lorch further testified that the encapsulation process con- 
sists of combining americium oxide with a gold powder loaded into 
a silver container, on the top of which would be placed a thin, gold 
window. He stated that “[t]his would be hot forged to forge the 
window on to the silver backing,” and “then be powder rolled 
many thousands of times.” He also testified that the gold window 
and silver backing effectively envelope and encapsulate the ameri- 
cium oxide. The alpha foil at that point is the capsule around the 
isotope. 

Significantly, however, when asked on cross-examination wheth- 
er it is “accurate to state that the foil is a compound,” Dr. Lorch 
replied, ‘“Well—do you mean in a chemical sense? It is a compound, 
but not in a chemical sense of the chemical definition of a com- 
pound—it is not.” 

Plaintiff's witness, Dr. John L. Kuranz, a scientific consultant, 
testified that in his opinion americium oxide is a “compound.” 
However, when asked whether alpha foil is a “compound,” he re- 
plied, “I wouldn’t speculate. It is a metallurgical process and I am 
not acquainted with the manufacture.” When asked by the court if 
he was able to answer that question, he replied that he could not. 
Plaintiff's exhibit 4, its “Product Specification,” describes that met- 
allurgical process as follows: 


“The manufacturing process begins with the production of a 
small billet consisting of an intimate mixture of americium 
oxide and pure gold. The billet is first sintered and then hot 
forged in a silver case with a gold-palladium alloy face. Repeat- 
ed rolling of this composite, under carefully controlled condi- 
tions, produces a continuously welded metal strip of the re- 
quired dimensions with the active layer confined between inac- 
tive borders protected by a thin gold alloy face.” 


Defendant’s witness, Mr. Glenn Peoples, senior inorganic analyt- 
ical chemist with the United States Customs Service Laboratory in 
Chicago, testified that he was familiar with the term “compound,” 
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as defined in schedule 4, headnote 2(a) of the tariff schedules. He 
stated that while americium oxide comports with that definition, 
the foil does not. When asked in what way it does not, he replied: 


“You change the physical state of that product and the 
weight ratio is not the same between silver and gold and amer- 
icium and oxygen. There is no chemical bond between the 
americium oxide, between the gold and gold-palladium alloy, 
between the silver.” 


The record has established, therefore, that while americium 
oxide may be a “compound,” the alpha foil is a new article, a 
welded strip, the product of a manufacturing or metallurgical proc- 
ess utlizing the ingredients of americium oxide, gold, silver and 
gold-palladium. 

Plaintiff has stressed that the compound, americium oxide, 
would be unsuitable for commercial use without encapsulation, and 
that the reasons for its encapsulation are public health and safety 
in handling and storage. It also submits that the Nuclear Regula- 
tory Commission’s regulations for products containing radioactive 
material prohibit sale of the imported merchandise without some 
form of encapsulation. The testimony of record, however, reveals 
that americium oxide, when imported to this country in its raw 
state, is used in its unencapsulated form, and that unencapsulated 
americium 241 is sold to licensed manufacturers. 

The reasons for encapsulation of americium oxide are entirely 
immaterial to the determination of whether the alpha foil is a 
“compound,” as that term is used in item 494.50 of the tariff sched- 
ules. The statutory language of the definition of “compound” does 
not speak of encapsulation. Moreover, the requirements of the Nu- 
clear Regulatory Commission for encapsulation have little rel- 
evance on the interpretation of the tariff schedules. It is well estab- 
lished that statutes, regulations and administrative interpretations 
relating to “other than tariff purposes” are not determinative of 
customs classification disputes. Rules and regulations governing 
storage, handling and use of radioactive materials were developed 
to protect the public safety, not as guidance to customs classifica- 
tion. Pharmacia Laboratories, Inc. v. United States, 67 CCPA 5, 
C.A.D. 1235, 609 F.2d 491 (1979); United States v. Mercantil Distrib- 
uidora, 43 CCPA 111, C.A.D. 617 (1956). 

Plaintiff has also attempted to support its contention that the 
imported alpha foil is a “usefully radioactive compound” by refer- 
ence to “an admission by customs in a circulated ruling classifying 
at least one analogous product under item 494.50.” Plaintiffs ex- 
hibit 7, a copy of Customs ORR Ruling 200-69, published by the 
Customs Information Exchange, pertained to an encapsulated 
radium-beryllium neutron source which was stored in a capsule 
made from a piece of solid metal rod. In view of the composition of 
the product, Customs ruled that since the radium sulfate may be 
considered the usefully radioactive compound for which the berylli- 
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um serves as a diluent, the merchandise was classifiable under 
item 494.50, TSUS. 

Based on the testimony of Doctors Lorch and Kuranz, that the 
same principles of encapsulation are involved in the radium bery]l- 
lium source and in the merchandise in issue, plaintiff submits that 
the “metal capsule in the radium beryllium source is analogous to 
the gold-palladium and silver sandwich used to encapsulate the 
americium oxide in the subject merchandise.” The court is neither 
persuaded nor bound by the ruling cited by plaintiff. See Ditbro 
Pearl Co. v. United States, 62 CCPA 95, C.A.D. 1152, 515 F. 2d 1157 
(1975); C. J. Tower & Sons v. United States, 33 Cust. Ct. 14, C.D. 
1628 (1954). In the present case, the customs officials have decided 
that the alpha foil under consideration does not fall within the 
term “usefully radioactive compound” in item 494.50. This determi- 
nation is presumed by statute to be correct. While the definition of 
“compound” may embrace americium oxide, the record is devoid of 
any testimonial evidence that it includes the imported alpha foil. 

Plaintiff contends nevertheless that judicial interpretation of the 
predecessor provisions of item 494.50, and its legislative history, 
evince a congressional intent to construe broadly the articles eligi- 
ble for classification under item 494.50. 

The first case which dealt with a statutory provision providing 
for free entry of radioactive elements was Stegemann v. United 
States, 26 Treas. Dec. 16, T.D. 34052 (1914). In that case, the Board 
of General Appraisers, held that ‘“Radiogen-Trinkwasser,” consist- 
ing of radioactive water and bandages impregnated with a radioac- 
tive solution, and used for medical purposes, was embraced in para- 
graph 659, Tariff Act of 1909, as “radium.” The Board observed 
that: 


“When the Congress inserted in the Act of 1909 the provi- 
sions of the free list, using simply the word ‘radium’, it must 
have meant to include more than the pure metal. According to 
the testimony in this case, radium does not occur in nature as 
the uncombined metal, and is not marketed for use as a medi- 
cine in that form, but only in the form of its various salts, 
either dissolved in water, as in this case, or mixed with some 
solid container. To hold in these circumstances that Congress 
meant only to admit free the pure metal radium, uncombined, 
would, in our opinion, render the provision in the free list 
meaningless.”’ 26 Treas. Dec. at 16-17. 


Thereafter, Congress substituted the eo nomine designation of 
“radium” in paragraph 659 of the Tariff Act of 1909 with language 
that extended the scope of the original provision for radium. Con- 
gress approved the interpretation announced in Stegemann by its 
enactment of paragraph 1749 of the Tariff Act of 1930, providing 
for free entry of “radium, and salts of, and radioactive substitutes.” 
A leading case on the interpretation of that statutory provision is 
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Firestone Tire & Rubber Co. v. United States, 10 Cust. Ct. 227, C.D. 
759 (1943). 

In Firestone, the imported merchandise, “radioactive lead oxide,” 
was Classified by the government under paragraph 46, Tariff Act of 
1930, as a lead compound, not specially provided for. Plaintiff's 
principal claim was that the merchandise was entitled to free entry 
as “radium, and salts of, and radioactive substitutes,’ under the 
provisions of paragraph 1749, Tariff Act of 1930. The imported mer- 
chandise entered this country in the form of an oxide. In its im- 
ported condition it represented the only known commercial form of 
radium D. The record established that the imported merchandise 
was a residue from Alaskan ore, processed at the refinery of the 
Canadian exporter where uranium, silver and radium-barium are 
recovered. To facilitate its transportation, the solids were precipi- 
tated from the liquid and shipment was made in 50-pound cloth 
bags, packed in wooden boxes. 

In holding that the radium D in question was entitled to free 
entry under paragraph 1749 of the Tariff Act of 1930, as claimed, 
this court noted: 


“That Congress intended to give to industry and science the 
benefits derived from the use of such a rare substance, seems 
to be a fair conclusion. To effectuate such intention requires a 
liberal construction of the language of paragraph 1749, supra, 
sufficiently broad in scope to include the radium D in question, 
whose radioactive — give to it the prominence applica- 


ble to radium itself.” 10 Cust. Ct. at 231. 


Congress, having in mind what had transpired since 1930, intend- 
ed to clarify the scope of the provisions of paragraph 1749 of the 
Tariff Act of 1930, and enacted the present provision, item 494.50 
of the tariff schedules, which provides for free entry of “chemical 
elements, isotopes, and compounds, * * * which are usefully radio- 
active.” Tariff Classification Study, November 15, 1960, Schedule 4, 
Part 13, pages 189, 192. This court has had occasion to interpret 
and apply the tariff definition of the term “usefully radioactive 
compound” in item 494.50 in the case of Pharmacia Laboratories, 
Inc. v. United States, 82 Cust. Ct. 166, C.D. 4798, 470 F. Supp. 853 
(1979), aff'd, 67 CCPA 5, C.A.D. 1235, 609 F.2d 491 (1979). 

In Pharmacia the imported merchandise consisted of certain ra- 
dioimmunoassay diagnostic test kits which were classified as other 
articles, not provided for elsewhere in the tariff schedules, under 
item 799.00, TSUS. The plaintiff contended that the merchandise 
was properly classifiable under item 494.50, TSUS, as a usefully ra- 
dioactive compound. The kits, used to detect certain chemicals in 
blood serum, consisted of four or five separate vials, only one con- 
taining a radioactive substance, and the others containing ingredi- 
ents needed to conduct the test. 

The parties agreed that the kits were entireties for purposes of 
customs classification. The question presented was whether the im- 
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ported kits were classifiable as “usefully radioactive compounds” in 
item 494.50. Judge Watson held classification proper under item 
799.00, TSUS, on any of three grounds: (1) the individual kit is not 
a chemical compound in its physical form, within the meaning of 
the term “compound” in headnote 2(a) of schedule 4, and thus does 
not come within the plain meaning of the claimed provision; (2) 
each kit consists of a number of vials containing separate and dis- 
tinct compounds, and is thus too diverse to be properly described 
by the claimed provision; and (3) since the nonradioactive com- 
pounds are as important to the results of the test as the radioactive 
compound, the latter alone should not determine classification of 
the kit. 

The Court of Customs and Patent Appeals, in affirming the deci- 
sion of this court that the imported kit did not meet the definition 
of “compound” found in schedule 4, headnote 2(a), stated that “[ilt 
is not a substance occurring naturally or produced artificially by 
the reaction of two or more ingredients.” It stated that “[h]ence, 
classification of the imported kits under item 494.50 would be im- 
proper, whether they be viewed as more than ‘usefully radioactive 
compounds’ or as failing to meet the definition of ‘compound.’ ” 67 
CCPA at 7. 

The rationale of this court, in denying the classification of the 
imported kits as usefully radioactive compounds under the provi- 
sions of item 494.50, is applicable here and supports defendant’s 
contention. 

Legislative history and the judicial interpretation of the statu- 
tory language indicate that, after the initial inclusion of the sub- 
stance “radium” in the provisions of the free list in the Act of 1909, 
Congress intended to give to industry and science the benefits de- 
rived from the use of such a rare and radioactive substance. Con- 
gress broadened the scope of the original eo nomine provision for 
radium to include its allied elements, and thereafter extended the 
scope of the free-entry provision for pure radioactive elements to 
include chemical elements, isotopes and compounds which are use- 
fully radioactive. Nevertheless, it is apparent that Congress did not 
intend to extend the duty-free entry status to articles other than, 
or more than, the radioactive substances, their isotopes, and com- 
pounds which are usefully radioactive. It is equally clear that there 
is no indication in the legislative history of the tariff schedules, or 
item 494.50, that Congress intended to extend the scope of duty-free 
entry to encompass a chemical element, isotope, or compound 
which has been manufactured into a new and distinct article, i.e., 
alpha foil. 

The Stegemann and Firestone cases are readily distinguishable 
from the present case. In Stegemann, the court held the radium 
salts to be within the ambit of paragraph 659 of the Tariff Act of 
1909 because radium does not occur in nature as an uncombined 
metal, and was marketed for use only in that form as a salt. In 
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Firestone, the racium D, in its imported condition, was in the form 
of a radioactive oxide, and therefore was held by the court to be 
entitled to free entry under paragraph 1749, Tariff Act of 1930. 
Here, the imported alpha foil, in its imported condition, is not a 
natural element, or an oxide, but a new and distinct article pro- 
duced by a metallurgical process from the ingredients of americium 
oxide, gold, silver and gold-palladium. 

The record establishes that there is no chemical reaction among 
the ingredients in the manufacture of the imported alpha foil. The 
distinct characteristics of americium oxide, gold, silver and gold- 
palladium remain during and after the completion of the metallur- 
gical process. Dr. Lorch testified that the result of the metallurgi- 
cal process is a product of discreet layers of gold, silver and an 
active matrix. As stated in Strohmeyer & Arpe Co. v. United States, 
2 Ct. Cust. Appls. 285, 287, T.D. 32035 (1911): “{A] chemical com- 
pound necessarily implies not a mere mingling of components but a 
chemical combination of them, resulting in their destruction as dis- 
tinct entities and in the development by chemical reaction of a new 
substance possessing properties radically different from those of its 
constituent elements.”’ Moreover, in the present case there is no 
evidence that the elements of americium oxide, gold, silver and 
gold-palladium are chemically bonded in the same proportions by 
weight with the same internal arrangement, as required by the 
provisions of headnote 2(a) of schedule 4 of the tariff schedules. 

For the foregoing reasons, it is the determination of the court 
that the imported alpha foil is not a “compound,” as that term is 
used in item 494.50, TSUS, and as defined in schedule 4, headnote 
2(a) of the tariff schedules. 

In view of this conclusion, it is unnecessary to discuss plaintiff's 
contention that item 494.50 specifically describes the imported mer- 
chandise and, therfore, by virtue of General Interpretative Rule 
10(jj), must prevail over the parts classification provision in item 
709.66. 

The parties dispute the true character or condition of the mer- 
chandise at the time of importation. Plaintiff contends that, al- 
though commercial invoice No. 791017512 sets forth the description 
of the alpha foil in lengths, this description is incorrect. Plaintiff 
states that the imported merchandise was in the form of disks of 
alpha foil. It stresses that this fact is made clear by the testimony 
of Dr. Lorch who testified that: 


(1) the commercial invoice descriptions referring to fifteen 
meters of AMMQ4015 americium 241 alpha foil was the origi- 
nal length in meters from which disks of foil 2.4 millimeters in 
diameter were stamped; 

(2) they were stamped after the alpha foil was rolled and 
before shipment to the United States; and 

(3) plaintiff always imported the alpha foil as disks, or small 
pieces of foil blanked from the meter lengths. 
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Dr. Lorch stated that the commercial invoice, part of the official 
documents received in evidence, contains a unique code description 
which refers to a single product. During the trial, this code was 
correlated with the list of customers which showed “the end user” 
of that product. 

In the present case, the specific commercial invoice code repre- 
sented an americium 241 alpha foil disk which was sold exclusively 
to BRK Electronics, a smoke detector manufacturer in the United 
States. Dr. Lorch stated that the commercial invoice sets forth a 
foil description in lengths because, although the disks are stamped 
out prior to shipment to the United States, Amersham Internation- 
al in the United Kingdom establishes its price on the value of the 
meter lengths. He explained that the plaintiff had no facilities for 
cutting disks from the foil lengths once they were in the United 
States. He also identified plaintiff's exhibit 3, an alpha foil disk, as 
a representative sample of the imported merchandise, in the condi- 
tion in which it was imported. 

The defendant argues that the description of the foil on the in- 
voice papers constitutes an admission against plaintiff since it was 
made by a related corporation with whom it is in privity. Defend- 
ant also asserts that the invoice description of the merchandise is 
supported by exhibit B, a legal determination issued by the Cus- 
toms Service. This determination, concerning the proper classifica- 
tion of the imported alpha foil, consists of internal advice between 
members of the Customs Service. The imported merchandise is 
therein described as follows: 


“This foil can be formed or cut into various shapes to suit a 
variety of applications and is normally supplied in lengths of 
100 centimeters.”’ 


The defendant submits that, although this document consists of 
internal advice, it contains the contentions of the attorneys for the 
exporter. Defendant further asserts that the law is clear that state- 
ments made in the official papers accompanying an entry will not 
be disregarded unless disproven by clear and convincing proof. 
Globemaster Midwest, Inc. v. United States, 67 Cust. Ct. 539, 545, 
R.D. 11758, 337 F. Supp. 465 (1971). 

While statements in invoices may be admissions against interest, 
they are merely prima facie against any contradictory claim made 
by plaintiff. They neither estop nor preclude the parties from show- 
ing the true character of the merchandise. United States v. Putt- 
mann, 21 CCPA 135, T.D. 46466 (1933); United States v. Wo Kee & 
Co., 21 CCPA 341, T.D. 46880 (1934). A name given to merchandise 
on the invoice does not finally fix the status, nature, or character 
of an importation. Mundo Corp. v. United States, 56 Cust. Ct. 303, 
C.D. 2640 (1966). 

In view of his association with the manufacturer of the imported 
merchandise at the time of importation, and his responsibility for 
sales of the merchandise in the United States since 1980, Dr. 
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Lorch’s testimony on its character or condition at the time of im- 
portation, is authoritative, competent and credible. The record also 
establishes his familiarity with the imported merchandise as custo- 
dian of all plaintiffs sales documents, including those during the 
period of importation. Predicated upon his uncontradictory testimo- 
ny, the court finds that plaintiff has affirmatively established that, 
in the condition as imported, the merchandise was americium 241 
alpha foil in disk form, 2.4 millimeters in diameter, as represented 
by exhibit 3. 

Having determined that the imported merchandise is not a “com- 
pound” within the meaning of item 494.50, the court must turn to 
plaintiffs alternative claim that it is properly classifiable under 
item 685.70, as parts of fire alarms and other sound or visual sig- 
nalling apparatus. 

In support of this contention, plaintiff maintains that the testi- 
mony of record establishes that the alpha foil disks, in their im- 
ported condition, are sold throughout the United States, and are 
primarily designed and almost exclusively used by its customers, as 
parts of smoke detectors. Plaintiff submits that the basic function 
of a smoke detector is to serve as an early warning device, by the 
emission of a loud, audible alarm, to alert persons to emergency or 
temporary conditions. Plaintiff cites Oxford International Corp. v. 
United States, 75 Cust. Ct. 58, C.D. 4608 (1975), in support of its 
contention that a smoke detector falls within the purview of item 
685.70, as a fire alarm or other sound or visual signalling appara- 
tus. 

Defendant maintains the record establishes that although ameri- 
cium foil is used in smoke detectors, it is used as a part of a source 
holder which is a part of a smoke detector. It cites holdings of this 
court for the proposition that where a particular part of an article 
is provided for specially, a part of that particular part is more spe- 
cifically provided for as a part of the part than as a part of the 
whole. Foster Wheeler Corp. v. United States, 61 Cust. Ct. 166, 176, 
C.D. 3556, 290 F. Supp. 375 (1968); Liebert v. United States, 60 Cust. 
Ct. 677, 686, C.D. 3499, 287 F. Supp. 1008 (1968). Hence, it urges 
that since the alpha foil disks are used as part of source holders, 
they should be classified as parts of apparatus based on the use of 
radiations under item 709.66, the provision which specifically de- 
scribes the source holders, and not as parts of “fire alarms, and 
other sound or visual signalling apparatus.” Plaintiff states that 
“the fact that the imported merchandise is fitted into a holder does 
not remove it from this alternate classification under TSUS item 
685.70.” 

The question presented is whether smoke detectors are embraced 
in item 685.70, as parts of “fire alarms, and other sound or visual 
signalling apparatus,” or are included under item 709.66 as parts of 
apparatus based on the use of radiations. The record demonstrates 
overwhelmingly that the imported merchandise is chiefly used as a 
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part of a smoke detector. Plaintiff's witness, Mr. James W. Cook, 
Amersham’s key accounts manager, who was responsible for mar- 
keting the imported merchandise in the United States, testified 
that over 95% of its customers who purchase the imported ameri- 
cium alpha foil disks use them in the manufacture of smoke detec- 
tors; that plaintiff sold the alpha foil disks exclusively for smoke 
detectors; and that the entire market, including its competitors, 
sold the imported alpha foil disks for use in the manufacture of 
smoke detectors. Mr. Lawrence Keating, vice president of market- 
ing for Nuclear Radiation Development Corporation, a manufactur- 
er of sealed sources and a competitor of plaintiff, testified that 
more than 97% of americium foil disks are sold for smoke detector 
use. 

In interpreting the phrase, “other sound or visual signalling ap- 
paratus” in item 685.70, this court, in Oxford International, supra, 
stated: 


“In item 685.70, the general phrase ‘other sound or visual 
signalling apparatus’ is preceded by the following enumera- 
tion: ‘Bells, sirens, indicator panels, burglar and fire alarms.’ 
All of the named devices are activated or function in tempo- 
rary or abnormal situations only. Thus, the general provision 
‘other sound or visual signalling apparatus’ must exclude arti- 
cles which operate continuously, and which do not warn of the 
— of emergencies or special circumstances.” 75 Cust. Ct. 
at 68. 


Smoke detectors satisfy the requirements set forth in Oxford In- 
ternational. They are devices that do not operate continuously, but 
only in a temporary or abnormal situation, and warn of the exist- 
ence of emergencies or special circumstances. As early warning fire 
devices wich emit a loud noise when activated, it is manifestly 
clear that they fall within the ambit of item 685.70, as sound sig- 
nalling apparatus. It is to be noted moreover that item 685.70 speci- 
fies the term “fire alarms” along with “other sound or visual sig- 
nalling apparatus,” and that a statistical subdivision of item 685.70 
specifically provides for “smoke detectors.” 

As to defendant’s contention that the disks should be classified 
under item 709.66 as the provision which specifically describes the 
source holders, it is clear that merchandise is only classifiable as a 
part of a part when the second part is specifically provided for 
under the tariff schedules. In the Liebert case, the imported mer- 
chandise, which consisted of parts of clutches, which were parts of 
winches designed for use with tractors, were held properly dutiable 
as parts of clutches rather than as parts of winches because the 
clutches were provided for under a specific provision, to wit, item 
680.54. In the present case, the source holder is not specifically pro- 
vided for. Consequently, it cannot be said that the alpha foil, even 
assuming it to be part of the source holder at importation, is more 
specifically provided for as a part of a second part that is provided 
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for specially under the tariff schedules. Defendant’s contention 
that americium foil, when used in a smoke detector, is more specifi- 
cally described under item 709.66 as a part of an apparatus based 
on the use of radiations is, therefore, not persuasive. 

In Gallagher & Ascher Co. v. United States, 52 CCPA 11, C.A.D. 
849 (1964), wherein the Court of Customs and Patent Appeals held 
that auxiliary heaters for use in Volkswagen automobiles were du- 
tiable as parts of automobiles, it was stated that: 


“(Whether a given article constitutes a part of another arti- 
cle depends upon the nature of the so-called part and, we 
might add, to some degree on the function and purpose of the 
so-called part in its relation to the article to which it attaches 
or with which it is designed to serve.” 52 CCPA at 13-14. 


The evidence of record clearly establishes that the imported 
alpha foil disk was designed to serve as a part of a smoke detector, 
is chiefly used as part of a smoke detector, and when installed into 
a smoke detector functions as an integral, constitutent and compo- 
nent part, without which the smoke detector would not function. It 
is, therefore, the determination of the court that the imported 
alpha foil disks are within the provisions of item 685.70 as parts of 
“fire alarms, and other sound or visual signalling apparatus.” 

Although the plaintiff has established the correctness of its alter- 
native claim, it must also overcome the presumption of correctness 
that attaches to the classification under item 709.66. In support of 
its contention, that the imported merchandise is not properly clas- 
sifiable as parts of apparatus based on the use of radiations from 
radioactive substances under item 709.66, plaintiff relies on the 
case of Siemens America, Inc. v. United States, 84 Cust. Ct. 180, 
C.D. 4856, 496 F. Supp. 266 (1980), rev'd on other grounds, 68 CCPA 
—, C.A.D. 1266, 653 F.2d 471 (1981). 

In Siemens, the imported merchandise was certain gas tube surge 
voltage protectors. Surge voltage protectors (SVP’s) are gas dis- 
charge tubes consisting of a hermetically sealed glass insulator 
filled with argon in which two electrodes are spacially set apart. 
Some of the imported SVP’s contained a minute quantity of Pm147 
within the glass insulator. Pm147 (promethium) is a radioactive 
substance. 

The SVP’s were classified under the provision in item 685.90, 
TSUS, for “other electrical apparatus * * * for the protection of 
electrical circuits.” Plaintiff claimed that the imported merchan- 
dise was properly dutiable under the provision in item 709.66, 
TSUS, for “apparatus based on the use of radiations from radioac- 
tive substances.” Alternatively, plaintiff claimed that the merchan- 
dise was dutiable as other electronic tubes under item 687.60, 
TSUS. 

Plaintiff contended that the Pm147 was the “underlying basis” 
upon which the apparatus was dependent, and therefore the SVP’s 
were clearly described by the “based on” language in item 709.66. 
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The court found the language “based on,” as contained in item 
709.66, evinced congressional intent to embrace merchandise in 
which radiation from radioactive substances is its sine qua non, 
and that radiation was not the sine qua non of the SVP tubes in 
issue since the Pm147 was not a fundamental and essential con- 
stituent of the tubes. 

In affirming this portion of Siemens, the Court of Customs and 
Patent Appeals said: 


“TWle agree with the court below that the plain meaning of 
the ‘based on’ language of item 709.66 evinces Congressional 
intent to limit the provisions to goods in which the use of radi- 
ation is a fundamental and essential constituent. The use of ra- 
diation must be an indispensable requisite for the apparatus 
which, however, does not mean the apparatus must be based 
—, * the use of radiation.” 68 CCPA at —. (Emphasis 
a a 


Plaintiff emphasizes that the observations of the court in Sie- 
mens, that some SVP’s are manufactured without radioactive mate- 
rials and that “the inclusion of a radioactive substance in the pres- 
ent SVP tubes was not essential to their basic function,” are analo- 
gous to the situation presented in the instant case. It argues that 
the record discloses that many smoke detectors utilize a nonra- 
dioactive photoelectric device based on an infrared source to per- 
form their function in warning the occupants in a certain location 
of the presence of smoke or fire by emitting a loud, audible alarm; 
that there is no significant difference between the photoelectric 
type smoke detector or americium 241 type in the use or quality of 
sound emitted; that both types are sold now in the United States, 
and were sold during 1979, the year of the subject importation. 
Plaintiff submits, therefore, that since alpha foil is not fundamen- 
tal and essential to the operation of all smoke detectors, it is not 
properly classifiable as a part of an apparatus based on the use of 
radiations from radioactive substances. 

Plaintiffs reliance on this case is misplaced. Siemens does not 
support the narrow construction of item 709.66 urged by plaintiff. 
Rather, it appears that this case supports defendant’s argument 
“that there is no requirement that to be classified under item 
709.66, an article can only be constructed so as to be based on the 
use of radiation.” While it may be true, as plaintiff argues, that 
there are some smoke detectors that utilize a photoelectric mecha- 
nism without any radiation to perform its function, that fact is im- 
material to the determination of the question of whether the im- 
ported alpha foil disk is part of an apparatus based on the use of 
radiation. 

Moreover, it is clear that the rationale of the court in Siemens, 
in rejecting classification of the imported SVP’s under item 709.66, 
was that the radioactive material Pm147 was not a fundamental 
and essential constituent of the SVP’s. In the case before us, the 
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uncontroverted testimony of the witnesses establishes that the im- 
ported alpha foil is a fundamental and essential element in the 
functioning of an ionized smoke detector. The testimony of plain- 
tiffs witnesses, Dr. Lorch and Mr. Cook, that americium 241 alpha 
foil is crucial, essential and indispensable to the proper functioning 
of an ionization type smoke detector, was corroborated by defend- 
ant’s witnesses, Mr. Peoples and Mr. Keating. The record estab- 
lishes beyond dispute that, in the condition it was imported, the 
alpha foil disk is an essential and indispensable part of an ioniza- 
tion smoke detector. 

In view of the above, it appears that the imported alpha foil disk 
may also be considered as a part of an apparatus based on the use 
of radiations from radioactive substances within item 709.66. Thus 
an issue of relative specificity of the two competing provisions 
(items 709.66 and 685.70) is posed by virtue of General Interpreta- 
tive Rule 10(c), which, so far as is pertinent, reads: 


“an imported article which is described in two or more provi- 
sions of the schedules is classifiable in the provision which 
most specifically describes it * * *” 


Plaintiff contends that the item that has requirements more dif- 
ficult to satisfy is the more specific provision. F. L. Smidth & Co. v. 
United States, 56 CCPA 177, 85, C.A.D. 958, 409 F.2d 1369 (1969); 
Ozen Sound Devices v. United States, 67 CCPA 67, C.A.D. 1246, 620 
F.2d 880 (1980). It insists that item 685.70 is more specific and diffi- 
cult to satisfy because it is narrowly drawn and has definitive crite- 
ria which must be met, whereas item 709.66 is a very general pro- 
vision encompassing a wide range of nonspecific products. 

Defendant submits that item 709.66 is a use provision for those 
apparatus based on the use of radiation and, therefore, is more spe- 
cific than the eo nomine provision for fire alarms and sound sig- 
nalling devices, since a use provision is generally more specific 
than an eo nomine provision. Travenol Laboratories, Inc. v. United 
States, 67 CCPA 71, C.A.D. 1247, 622 F.2d 1027 (1980). In United 
States v. Electrolux Corp., 46 CCPA 143, C.A.D. 718 (1959), the 
Court of Customs and Patent Appeals confined the application of 
that rule to those cases where the competing provisions are other- 
wise in balance. Addressing the issue of relative specificity, the 
court said: 


“The next and major argument of appellant is that classifi- 
cation in paragraph 339 is compelled by the fact that it is a 
‘use’ provision which must prevail over paragraph 353, which 
is said to be an eo nomine or a descriptive designation. This 
result is supposed to be required by a firmly established ‘doc- 
trine’ that, under the circumstances, the use designation pre- 


vais: * *:* 


“While it is true that this court and its predecessor on many 
occasions have held that a use provision should prevail over 
some other, and have used the word ‘doctrine’ in referring to 
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the ‘doctrine of use,’ an examination of a sufficient number of 
cases will show that this so-called doctrine is subject to ‘excep- 
tions’ whenever it comes into conflict either with a clearly ex- 
pressed legislative intent or a competing provision which is ob- 
viously more specific than the ‘use’ provision, as applied to the 
merchandise at bar. Actually the ‘doctrine’ appears to be a con- 
venient rule of thumb for resolving issues where the competing 
provisions are otherwise in balance.” 46 CCPA at 147. (Empha- 
sis added in part.) 

The crucial question in all cases is to determine which of the 
competing provisions has requirements which are more difficult to 
satisfy and which describe the article with the greatest degree of 
accuracy and certainty. Thus, in United States v. Simon Saw Steel 
Co., 51 CCPA 33, C.A.D. 834 (1964), the Court of Customs and 
Patent Appeals stated: 


“Over the years the courts have developed a number of 
methods for determining the intent of Congress. The first and 
most obvious of these is to examine the statute itself. See 
Magone v. Heller, 150 U.S. 70 (1893). In customs classification 
cases, if one of the competing provisions can be said to be more 
specific and definite with respect to the merchandise at bar, 
then the merchandise may properly be classified on this basis 
alone. See United States v. Electrolux Corporation, supra. The 
rule of relative specificity is a judicial aid to the construction 
of a statute in order to conform with the intent of Congress. In 
the Electrolux case, supra, this court held that the more specif- 
ic provision is the one having requirements which are more 
difficult to satisfy. And in Fink v. United States, 170 U.S. 584, 
586-87 (1898), the Supreme Court effectively stated the logical 
basis for the rule of relative specificity when it said: 


* * * Being reached, then, in some of its aspects by 
some of the provisions found in both paragraphs, the ques- 
tion is, which, if either of the two, is so dominant in its 
control of the article in question as to exclude the oper- 
ation thereon of the other. The rule is that this, if possible, 
is to be determined by ascertaining whether one of the two 
paragraphs is more definite in its application to the article 
in question than is the other. * * * 


In other words, the paragraph that provides for the article 
with the greatest degree of accuracy and certainty is the more 
specific provision.” 51 CCPA at 40-41. 


This court has often relied on the Summaries of Trade and Tariff 
Information as an accurate indicia of congressional intent. On the 
provisions of item 709.66, TSUS, Schedule 7, Volume 2 (1970) of the 
Summaries, states at page 95: 


“Apparatus based on the use of radiations from radioactive 
substances is interchangeable in application with x-ray equip- 
ment, except in the fields of medical and dental diagnosis 
where it is only partially interchangeable. Such equipment in- 
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cludes therapy apparatus, which employs radioactive cobalt, 
radium or some other radioactive isotope. Cobalt 60 isotope 
units, first used in Canada almost two decades ago, are now 
frequently used in the treatment of certain types of cancer. 
Also included in this summary are beta and gamma ray thick- 
ness gauges (used in industry) and the equipment for analyzing 
the composition of metal objects.” 


This statement clearly demonstrates that the type of apparatus 
that Congress intended to be embraced by item 709.66 belongs to a 
class of general and varied equipment used in the medical and 
dental fields for diagnosis and therapy, as well as apparatus used 
in industry, and equipment for analyzing the composition of metal 
objects. On the other hand, item 685.70 provides for specifically 
named articles such as bells, sirens, indicator panels, burglar and 
fire alarms, and other electrical sound or signalling apparatus. In 
order to be encompassed within the provisions of item 685.70, it is 
incumbent that an article meet the following specific criteria: it 
must (1) be electrical; (2) alert persons to the presence of a poten- 
tial hazard; (3) activate or function in temporary or abnormal situ- 
ations only. Although embracing a variety of forms, these articles 
are specifically named and are essentially one type of an electrical 
device. This specific designation should prevail over the more gen- 
eral and far less specific designation of the various categories of 
products performing the variety of functions embraced in item 
709.66. 

Consequently, a comparison of the two competing provisions, 
compels the conclusion that item 685.70 is not only the more re- 
strictive and difficult to satisfy, but provides for the imported 
alpha foil disk with a greater degree of accuracy and certainty, i.e., 
as a part of a smoke detector. 

Accordingly, based upon a thorough examination of the record 
and the competing tariff provisions, it is the determination of the 
court that the imported alpha foil disks are properly classifiable 
under the provisions of item 685.70, TSUS, as parts of “fire alarms, 
and other sound or visual signalling apparatus,” dutiable at the 
rate of 4 per centum ad valorem. 

Judgment will be entered accordingly. 


(Slip Op. 83-12) 


ErRsTINE CLARK MCAFEE D.B.A. E. C. McAFEE Customs BROKER, A 
SOLE PROPRIETORSHIP, PLAINTIFF v. UNITED STATES, SECRETARY OF 
THE TREASURY, COMMISSIONER OF CUSTOMS, REGIONAL COMMIS- 
SIONER OF CUSTOMS FOR THE BosToN REGION, District DiRECTOR 
AT BUFFALO, ET AL., DEFENDANTS 


Court No. 81-12-01729 
Before LANDIS, Judge. 
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[Judgment for defendant. Action dismissed and security released.] 


(Decided February 15, 1983) 


Richard A. Kulics (on the motions to hold in contempt and for costs and attor- 
neys’ fees) for the plaintiff; 

Fitch, King & Caffentzis (James Caffentzis on the motion to release security) for 
the plaintiff. 

J. Paul McGrath, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Robert H. 
White on the motions) for the defendants. 


LANDIS, Judge: Plaintiff has filed motion to hold defendants and/ 
or defendants’ counsel in contempt for not providing relevant draw- 
back documents allegedly ordered by Judge Boe at a hearing held 
on January 6, 1982. Plaintiff in such motion further seeks relevant 
costs and attorneys’ fees resulting from defendants’ failure to 
comply. Plaintiff, by another law firm, files written motion to re- 
lease a ten thousand dollar ($10,000) bond posted as security for a 
preliminary injunction issued by Judge Boe on January 13, 1982, 3 
CIT—, Slip Op. 82-6 (Jan. 13, 1982). 

Defendants cross-moved to dismiss the action on the grounds that 
the action is moot as all requested relief has been granted. 

Plaintiff's counsel, Richard A. Kulics, moved for an extension of 
time (to October 4, 1982) to respond to the cross-motion to dismiss. 
This extension was so ordered by the court. However, the court has 
received no response to the cross-motion. 

The above motions are consolidated for purposes of decision and 
judgment. 

The factual background indicates that following Judge Boe’s pre- 
liminary injunction order of January 13, 1982, a dispute arose as to 
the nature of the ten thousand ($10,000) dollar security to be 
posted. On February 2, 1982, Judge Boe ordered that plaintiff could 
post a cash bond for that amount. The case was thereafter assigned 
to the late Judge Richardson on March 2, 1982. 

By order dated March 16, 1982, the late Judge Richardson grant- 
ed plaintiff's motion to substitute the bond of Royal Insurance 
Company of America in the sum of ten thousand ($10,000) dollars 
for the cash bond previously filed with the Clerk of the Court. 

The preliminary injunction against defendants prevented inter 
alia defendants from denying plaintiff immediate delivery privi- 
leges for failure to pay fifty two thousand four hundred forty seven 
dollars and fifty two cents ($52,447.52) in increased duties owing on 
twenty seven (27) entries chargeable against its bond. Subsequent- 
ly, plaintiff's surety, St. Paul Fire and Marine Insurance Co., ten- 
dered that full amount to-wit; fifty two thousand four hundred 
forty seven dollars and fifty two cents ($52,447.52) to the Customs 
Service,' particularly the District Director of Customs at Buffalo. 


'This surety commenced a civil action in this court on May 18, 1982. It contests the Customs Service's liquida- 
tion with increased duties of the twenty seven (27) entries in issue. See, St. Paul Fire and Marine Insurance Co. 
v. United States, Court No. 82-5-00732. 
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The payment by plaintiff's surety, in effect, removes any impedi- 
ment to plaintiff's immediate delivery privileges. Indeed, defend- 
ants proposed order acknowledges that defendants shall not take 
any action to revoke or suspend plaintiff's immediate delivery 
privileges as a result of plaintiff's failure to pay Customs duties as- 
sessed against the specified twenty-seven (27) entries. The court 
construes this in the light that this failure to pay cannot be used 
against plaintiff in any past, present or future actions that may 
arise. 

Thus, the full payment of the increased duties together with re- 
instatement of plaintiff's immediate delivery privileges effectually 
grants plaintiff the relief requested in its amended complaint. With 
the requested relief granted there is no longer a case or controver- 
sy between the parties and, therefore, there is nothing for the court 
to decide as the action is moot. Deposit Guaranty National Bank v. 
Roper, 445 U.S. 326 (1980). United States v. Associated Dry Goods 
Corp., 69 CCPA —, 682 F.2d 212 (1982). 

Accordingly, plaintiff's motion to hold defendants and/or defend- 
ants’ counsel in contempt and for costs and attorneys’ fees is 
denied. Plaintiff's motion for release of the ten thousand ($10,000) 
dollar bond posted as security is granted, as is defendant’s cross- 
motion to dismiss the action. 

ORDERED, ADJUDGED AND DECREED that plaintiffs motion to hold 
defendants and/or defendants’ counsel in contempt, and for attor- 
neys’ fees and costs is, in all respects, denied; and it is further 

ORDERED, ADJUDGED AND DEcREED that plaintiffs motion for re- 
lease of the ten thousand ($10,000) dollar bond posted as security in 
this action with the Clerk of the Court is hereby granted; and it is 
further 

ORDERED, ADJUDGED AND DECREED that the defendants shall not 
take any action to revoke or suspend plaintiff's immediate delivery 
privileges as a result of plaintiff's failure to pay Customs duties as- 
sessed against the twenty-seven entries identified in the attached 
Schedule of entries; and it is further 

ORDERED, ADJUDGED AND DEcREED that the defendant’s cross- 
motion for dismissal of this action be, and the same hereby is 
granted in all respects and this action is hereby dismissed. 


(Slip Op. 83-13) 


CARLINGSWITCH, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 81-7-00903 

Before MALETz, Senior Judge. 
Opinion and Order 


(Dated February 15, 1983) 
Shaw and Stedina (Charles P. Deem on the briefs) for the plaintiff. 
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J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Jerry P. 
Wiskin on the briefs) for the defendant. 


Matetz, Senior Judge: In this action plaintiff seeks to recover 
$91,992.35 which it voluntarily tendered to the Customs Service 
during a penalty investigation conducted under 19 U.S.C. § 1592 
(1970). That investigation involved an alleged understatement by 
plaintiff of the value of certain shipments of switches, indicator 
lights and related products. Before the court is the Government’s 
motion to dismiss for failure to state a claim upon which relief can 
be granted or, alternatively, for summary judgment. Plaintiff has 
cross-moved for summary judgment. 

This very controversy was the subject of Carlingswitch, Inc. v. 
United States, 85 Cust. Ct. 63, C.D. 4878, 500 F. Supp. 223 (1980), 
aff'd, 68 CCPA —, C.A.D. 1264, 651 F.2d 768 (1981) (Carlingswitch 
D, which this court dismissed for lack of subject matter jurisdic- 
tion. Carlingswitch I was decided prior to the effective date of 28 
U.S.C. § 1581(i),' as enacted by the Customs Courts Act of 1980. One 
month after the affirmance by the Court of Customs and Patent 
Appeals in Carlingswitch I, plaintiff filed the present action alleg- 
ing jurisdiction pursuant to the then newly enacted 28 U.S.C. 
§ 1581(i). 


I 


The facts of this case are identical to those in Carlingswitch I. 
From July 9, 1970 to January 29, 1974, plaintiff imported electrical 
switches and related articles assembled in Mexico from American- 
manufactured parts. The Customs Service, after reviewing the costs 
submitted by plaintiff in connection with these importations, con- 
cluded that such costs were understated. It thereupon initiated a 
penalty investigation pursuant to section 592 of the Tariff Act of 
1930, 19 U.S.C. § 1592 (1970).? Before this investigation was conclud- 
ed plaintiff voluntarily paid $41,992.35 as ‘“‘additional tariff’ to Cus- 
toms on May 28, 1974. On April 23, 1976, plaintiff paid an addition- 
al $50,000 as “withheld duties.” This second payment was also vol- 
untarily made, but with the caveat that it was “not to be interpret- 
ed as an admission that any particular additional duties * * * 
[were] due.” 


128 U.S.C. § 1581(i) provides: 

(i) In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a)-(h) of 
this section and subject to the exception set forth in subsection (j) of this section, the Court of International 
Trade shall have exclusive jurisdiction of any civil action commenced against the United States, its agen- 
cies, or its officers, that arises out of any law of the United States providing for— 

(1) revenue from imports or tonnage; 

(2) tariffs, duties, fees or other taxes on the importation of merchandise for reasons other than the 
raising of revenue; 

(3) embargoes or other quantitative restrictions on the importation of merchandise for reasons other 
than the protection of the public health or safety; or 

(4) administration and enforcement with respect to the matters referred to in paragraphs (1)(3) of 
this subsection and subsections (a)-(h) of this section. 

219 U.S.C. § 1592(aX1) (1970) prohibited the entry of merchandise into the United States by means of any false 
or fraudulent document resulting in the deprivation of duties to the United States. 
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Upon completion of its penalty investigation on January 6, 1977, 
Customs demanded $7,926,778 of plaintiff as forfeiture value based 
primarily on alleged undervaluation of the merchandise. Plaintiff 
thereupon filed a petition pursuant to section 618 of the Tariff Act 
of 1930, 19 U.S.C. § 1618 (1976), seeking remission or mitigation of 
the demand for forfeiture value. Before Customs commenced an 
action to recover the forfeiture value the statute of limitations had 
run, thus forcing Customs to remit the demand in its entirety. 

After the demand was remitted, plaintiff requested a refund of 
the $91,992.35 it had voluntarily paid. Customs denied this request 
indicating that inasmuch as the Government had sustained an 
actual revenue loss of $174,573.21, it assumed that plaintiff's volun- 
tary payments were meant to offset a portion of this loss. Plaintiff 
then filed an action in this court which culminated in Carlings- 
witch I. 


II 


In Carlingswitch I the Court of Customs and Patent Appeals 
(CCPA) affirmed this court’s determination that, contrary to the 
contention of plaintiff, 28 U.S.C. § 1582(a\(3) (1976) * did not confer 
jurisdiction over this dispute. 

The crux of plaintiffs argument, then as now, was that by virtue 
of 19 U.S.C. §§ 1520(a\(3) and 1514(a\(3) (1970) * Customs’ refusal to 
refund monies paid in satisfaction of duties amounted to a “charge 
or exaction” within the meaning of 19 U.S.C. § 1514(a\(3). The 
CCPA, in affirming this court’s decision, found that a refusal to 
refund money is not a section 1514 “charge or exaction.” Jd. at —, 
651 F.2d at 773. In addition, the CCPA concluded that section 
1520(aX(3) did not allow for refunds of any monies other than those 
paid “on account of a fine, penalty, or forfeiture,” none of which 
had been charged against plaintiff at the time it made its pay- 
ments. Jd. Thus, the CCPA in essence held there was no statutory 


328 U.S.C. § 1582(aX3) provided: 

(a) The Customs Court shall have exclusive jurisdiction of civil actions instituted by any person whose 
protest pursuant to the Tariff Act of 1930, as amended, has been denied, in whole or in part, by the appro- 
priate customs officer, where the administrative decision, including the legality of all orders cal findings 
entering into the same, involves: . . . (3) all charges or exactions of whatever character within the jurisdic- 
tion of the Secretary of the Treasury; . 

*19 U.S.C. § 1520(aX3) provided in part: 
(a) The Secretary of the Treasury is authorized to refund duties or other receipts in the following cases: 


(3) Fines, penalties, and forfeitures.—Whenever money has been deposited in the Treasury on account 
of a fine, penalty, or forfeiture which did not accrue, or which is finally determined to have accrued in 
an amount less than that so deposited, or which is mitigated to an amount less than that so deposited 
or is remitted. 

19 U.S.C. § 1514(aX3) read in part: 
[D]ecisions of the appropriate customs officer, including the legality of all orders and findings entering 


into the same, as to— 
* * * * * * . 


(3) all charges or exactions of whatever character within the jurisdiction of the Secretary of the 
Treasury; 


. + . . . 


shall be final and conclusive upon all persons (including the United States and any officer thereof) 
unless a protest is filed in accordance with this section, or unless a civil action Sm Seis the denial of 
a protest, in whole or in part, is commenced in the United States Customs Co: 
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cause of action over which this court could assert jurisdiction. As 
previously noted, plaintiff then brought the present action. 


Ill 


In an attempt to skirt Carlingswitch I plaintiff first argues that 
28 U.S.C. § 1581(i), as a residual jurisdictional provision, is similar 
to 28 U.S.C. § 1331° in that it fills any interstitial gaps in this 
court’s power to hear cases involving the trade laws of the United 
States. Plaintiff next maintains that when a putative claim arises 
under federal law, but no specific statutory provision can be found 
giving a cause of action, 28 U.S.C. § 1331 may be utilized to confer 
jurisdiction in the district courts. Plaintiff finally contends that 28 
U.S.C. § 1581() can be similarly utilized to fashion a cause of action 
in the absence of a statute expressly conferring one on plaintiff. 
The court must reject this contention. 

The notion that section 1581(i) may in some manner be employed 
to create a cause of action where none otherwise exists was reject- 
ed in Montgomery Ward & Co. v. Zenith Radio Corp., 69 CCPA —, 
673 F.2d 1254 (1982). The court there made it clear that new causes 
of action cannot be created under 28 U.S.C. § 1581(i). Citing the leg- 
islative history of that provision, the court noted: 


The purpose of 28 U.S.C. § 1581() is shown in the legislative 
history as follows: 


This section [1581(i)] granted the court jurisdiction over 
those civil actions which arise directly out of an import 
transaction and involve one of the many international 
trade laws. The purpose of this section was to eliminate 
the confusion which currently exists as to the demarcation 
between the jurisdiction of the federal district courts and 
the Court of International Trade. This language made it 
clear that all suits of this type are properly commenced 
only in the Court of International Trade and not in a dis- 
trict court. Thus, the Committee did not intend to create 
any new causes of action, but merely to designate defini- 
tively the appropriate forum. 


* * * * * * * 


Jurisdiction under § 1581(i) cannot be made a resting ground 
for judicial review of activities neither contemplated nor per- 
mitted by Congress. 


Id. at —, 673 F.2d at 1261. See also Califano v. Sanders, 430 US. 
99, 105-107 (1977); Cheng Shin Rubber Industry Co. v. United 
States, 4 CIT —, Slip Op. 82-108, 551 F. Supp. 684, 687 (Nov. 19, 
1982); Haarman & Reimer Corp. v. United States, 1 CIT 207 (1981). 
Thus, it is clear that 28 U.S.C. § 1581(i), standing alone, can give 
plaintiff no greater rights than those which it possessed prior to 


528 U.S.C. § 1331(a) provides in part that “{tJhe district courts shall have original jurisdiction of all civil ac- 
tions wherein the matter . . . arises under the Constitution, laws, or treaties of the United States.” 
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enactment of the Customs Courts Act of 1980. As was indicated in 
Montgomery Ward, 28 U.S.C. § 1581(i) does not create any new sub- 
stantive rights for plaintiff in this connection. 

Although plaintiff argues that 19 U.S.C. § 1514, in conjunction 
with 28 U.S.C. § 1581(i), somehow gives it rights which it previously 
lacked, in view of the rationale in Carlingswitch I, the doctrine of 
stare decisis precludes relitigation of the question whether a cause 
of action exists under 19 U.S.C. § 1514(a\X(3) (1970). 


IV 


Plaintiff next turns to 19 U.S.C. § 1618 (1970) © as an alternative 
basis for seeking a refund. But there too the operative language is 
remission or mitigation of a “fine, penalty, or forfeiture,’ none of 
which had been charged against plaintiff at the time of the pay- 
ments in question. In this regard the CCPA’s holding in Carlings- 
witch I that 19 U.S.C. § 1520(aX3) did not allow for a refund in the 
absence of a “fine, penalty, or forfeiture” is controlling. Jd. at —, 
651 F.2d at 773. 

Finally, plaintiff seeks equitable relief in the form of restitution, 
arguing that it would be unjust, in the absence of statutory author- 
ization, for the Government to retain sums tendered to it by plain- 
tiff in excess of the duties assessed at the time of liquidation. The 
rule is well settled, however, that a person cannot recover back 
monies veluntarily paid with full knowledge of all the facts, absent 
fraud, duress, or extortion in some form. United States v. Edmond- 
ston, 181 U.S. 500, 510-11 (1901; Smith v. Noble Drilling Co., 272 F. 
Supp. 321, 322 (E.D. La. 1967). See also 1776 K Street Assoc. v. 
United States, 602 F.2d 354, 357 (Ct. Cl. 1979), cert. denied, 447 US. 
905 (1980). In order for such payments to be truly voluntary, they 
must be done “by design or intentionally or purposely or by choice 
or of one’s own accord or by the free exercise of the will.” Smith v. 
Noble Drilling Co., 272 F. Supp. at 322 (quoting Gulf Oil Corp. v. 
Lone Star Producing Co., 322 F.2d 28 (5th Cir. 1962)). As this court 
previously found in Carlingswitch I, the payment of the $91,992.35 
by plaintiff was made voluntarily, “on its own initiative and with- 
out request or demand by Customs.” Jd. at —, 505 F. Supp. at 226. 
Thus, plaintiff's equitable claim for restitution must fail. 


VI 


For all of the foregoing reasons, the court concludes that plaintiff 
has failed to state a claim upon which relief can be granted. De- 
fendant’s motion to dismiss is, accordingly, granted. 


£19 U.S.C. § 1618 provided in part: 

Whenever any person . . . who has incurred, or is alleged to have incurred, any fine or penalty . . . files 
with the Secretary of the Treasury . . . a petition for the remission or mitigation of such fine, penalty, or 
forfeiture, the Secretary of the Treasury, if he finds that such fine, penalty, or forfeiture was incurred with- 
out willful negligence or without any intention on the part of the petitioner to defraud the revenue or to 
violate the law, or finds the existence of such mitigating circumstances as to justify the remission or mitiga- 
tion of such fine, penalty, or forfeiture, may remit or mitigate the same upon such terms and conditions as 
he deems reasonable and just, . . . 
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Decision of United States Court 
of Appeals for the Federal Circutt 


82-29—Bar ZEL ExpPEpDITERS, INc., a/c BEN CLEMENTS & Sons, INc. 
v. THE UNITED STaTES—FASTENING Devices.—Appeal from Slip 
Op. 82-25 filed on June 11, 1982—Affirmed February 4, 1983. 
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Appeals to the U.S. Court of Appeals for 
the Federal Circutt 


83-716.—AMERICAN AIR PARCEL FORWARDING Co. and E.C. McAFEE 
C. v. UnitTep STATES et al.—PROPER VALUATION OF Duty ON 
MADE-TO-MEASURE CLOTHING From HonG Konac.—Appeal from 
Slip Op. 83-5 filed on January 25, 1983. 

83-730.—Data Propucts Corp. v. UNITED STATES.—MECHANICAL 
EQUIPMENT.—Appeal from Slip Op. 82-110 filed on January 31, 
1983. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY, February 23, 1982. 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WILLIAM VON RaAas. 
Commissioner of Customs. 


Investigation No. 731-TA-92 (Final) 


STAINLESS STEEL SHEET AND STRIP FROM THE FEDERAL REPUBLIC 
OF GERMANY 


AGENCY: United States International Trade Commission. 


ACTION: Rescheduling of the hearing to be held in connection 
with the subject investigation. 


EFFECTIVE DATE: February 10, 1982. 


SUMMARY: As a result of the extension by the United States De- 
partment of Commerce of its investigations involving stainless steel 
sheet and strip from the Federal Republic of Germany (48 F-.R. 
4864, February 3, 1983), the United States International Trade 
Commission hereby gives notice that its hearing scheduled for 
March 3, 1983 in connection with the subject investigation (48 F.R. 
538), is rescheduled for May 4, 1983. Other dates specified in 48 
F.R. 538, such as those for the prehearing conference and for the 
submission of briefs, are also rescheduled as indicated below. 


FOR FURTHER INFORMATION CONTACT: Mr. Stephen A. Vas- 
tagh (202-523-0283), Office of Investigations, U.S. International 
Trade Commission. 


SUPPLEMENTARY INFORMATION: 

Background.—On June 2, 1982, the Commission determined, on 
the basis of the information developed during the course of its pre- 
liminary investigation, that there was a reasonable indication that 
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an industry in the United States was materially injured or threat- 
ened with material injury by reason of allegedly LTFV imports of 
stainless steel and strip from the Federal Republic of Germany. 
The preliminary investigation was instituted in response to a peti- 
tion filed on April 26, 1982, by members of the Tool & Stainless 
Steel Industry Committee (since renamed: Specialty Steel Industry 
of the United States), and the United Steelworkers of America. 

Participation in the investigation.—Persons wishing to partici- 
pate in this investigation as parties must file an entry of appear- 
ance with the Secretary to the Commission, as provided in section 
201.11 of the Commission’s Rules of Practice and Procedure (19 
CFR § 201.11, as amended by 47 F.R. 6189, Feb. 10, 1982), not later 
than 21 days after the publication of this notice in the Federal Reg- 
ister. Any entry of appearance filed after this date will be referred 
to the Chairman, who shall determine whether to accept the late 
entry for good cause shown by the person desiring to file the entry. 

Upon the expiration of the period for filing entries of appear- 
ance, the Secretary shall prepare a service list containing the 
names and addresses of all persons, or their representatives, who 
are parties to the investigation, pursuant to section 201.11(d) of the 
Commission’s rules (19 CFR § 201.11(d), as amended by 47 F.R. 
6189, Feb. 10, 1982). Each document filed by a party to this investi- 
gation must be served on all other parties to the investigation (as 
identified by the service list), and a certificate of service must ac- 
company the document. The Secretary will not accept a document 
for filing without a certificate of service (19 CFR § 201.16(c), as 
amended by 47 F.R. 33682, Aug. 4, 1982). 

Staff report.—A public version of the staff report containing pre- 
liminary findings of fact in this investigation will be placed in the 
public record on April 21, 1983, pursuant to section 207.21 of the 
Commission’s rules (19 CFR § 207.21). 

Hearing.—The Commission will hold a joint hearing in connec- 
tion with this investigation and with Inv. 731-TA-95 (Final), Stain- 
less Steel and Strip from France, beginning at 10:00 a.m. on May 4, 
1983, at the U.S. International Trade Commission Building, 701 E 
Street NW., Washington, D.C. 20436. Requests to appear at the 
hearing should be filed in writing with the Secretary to the Com- 
mission not later than the close of business (5:15 p.m.) on April 12, 
1983. All persons desiring to appear at the hearing and make oral 
presentations should file prehearing briefs and attend a prehearing 
conference to be held at 10:00 a.m. on April 20, 1983, in room 117 of 
the U.S. International Trade Commission Building. The deadline 
for filing prehearing briefs is April 29, 1983. 

Testimony at the public hearing is governed by section 207.23 of 
the Commission’s rules (19 CFR § 207.23, as amended by 47 F.R. 
33682, Aug. 4, 1982). This rule requires that testimony be limited to 
a nonconfidential summary and analysis of material contained in 
prehearing briefs and to information not available at the time the 
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prehearing brief was submitted. All legal arguments, economic 
analyses, and factual materials relevant to the public hearing 
should be included in prehearing briefs in accordance with section 
207.22 (19 CFR § 207.22, as amended by 47 F.R. 33682, Aug. 4, 1982). 
Posthearing briefs must conform with the provisions of section 
207.24 (19 CFR § 207.24, as amended by 47 F.R. 6191, Feb. 10, 1982) 
and must be submitted not later than the close of business on May 
12, 1983. 

Written submissions.—As mentioned, parties to this investigation 
may file prehearing and posthearing briefs by the dates shown 
above. In addition, any person who has not entered an appearance 
as a party to the investigation may submit a written statement of 
information pertinent to the subject of the investigation on or 
before May 12, 1983. A signed original and fourteen (14) true copies 
of each submission must be filed with the Secretary to the Commis- 
sion in accordance with section 201.8 of the Commission’s rules (19 
CFR § 201.8, as amended by 47 F.R. 6188, Feb. 10, 1982, and 47 F.R. 
13791, Apr. 1, 1982). All written submissions except for confidential 
business data will be available for public inspection during regular 
business hours (8:45 a.m. to 5:15 p.m.) in the Office of the Secretary 
to the Commission. 

Any business information for which confidential treatment is de- 
sired shall be submitted separately. The envelope and all pages of 
such submissions must be clearly labeled “Confidential Business In- 
formation.” Confidential submissions and requests for confidential 
treatment must conform with the requirements of section 201.6 of 
the Commission’s rules (19 CFR § 201.6). 

For further information concerning the conduct of the investiga- 
tion, hearing procedures, and rules of general application, consult 
the Commission’s Rules of Practice and Procedure, part 207, sub- 
parts A and C (19 CFR part 207, as amended by 47 F.R. 6190, Feb. 
10, 1982, and 47 F.R. 33682, Aug. 4, 1982), and part 201, subparts A 
through E (19 CFR part 201, as amended by 47 F.R. 6188, Feb. 10, 
1982; 47 F.R. 13791, Apr. 1, 1982; and 47 F.R. 33682, Aug. 4, 1982). 

This notice is published pursuant to section 207.20 of the Com- 
mission’s rules (19 CFR § 207.20, as amended by 47 F.R. 6190, Feb. 
10, 1982). 

By order of the Commission. 

Issued: February 15, 1983. 


KENNETH R. MAson, 
Secretary. 


Investigation No. 731-TA-95 (Final) 


STAINLESS STEEL SHEET AND STRIP FROM FRANCE 
AGENCY: United States International Trade Commission. 
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ACTION: Rescheduling of the hearing to be held in connection 
with the subject investigation. 


EFFECTIVE DATE: February 10, 1982. 


SUMMARY: As a result of the extension by the United States De- 
partment of Commerce of its investigations involving stainless steel 
sheet and strip from France (48 F.R. 1529, January 13, 1983), the 
United States International Trade Commission hereby gives notice 
that its hearing scheduled for March 3, 1983 in connection with the 
subject investigation (48 F.R. 539), is rescheduled for May 4, 1983. 
Other dates specified in 48 F.R. 539, such as those for the prehear- 
ing conference and for the submission of briefs, are also resched- 
uled as indicated below. 


FOR FURTHER INFORMATION CONTACT: Mr. Stephen A. Vas- 
tagh (202-523-0283), Office of Investigations, U.S. International 
Trade Commission. 


SUPPLEMENTARY INFORMATION: 

Background.—On June 17, 1982, the Commission determined, on 
the basis of the information developed during the course of its pre- 
liminary investigation, that there was a reasonable indication that 
an industry in the United States was materially injured or threat- 
ened with material injury by reason of allegedly LTFV imports of 
stainless steel and strip from France. The preliminary investiga- 
tion was instituted in response to a petition filed on May 10, 1982, 
by members of the Tool & Stainless Steel Industry Committee 
(since renamed: Specialty Steel Industry of the United States), and 
the United Steelworkers of America. 

Participation in the investigation.—Persons wishing to partici- 
pate in this investigation as parties must file an entry of appear- 
ance with the Secretary to the Commission, as provided in section 
201.11 of the Commission’s Rules of Practice and Procedure (19 
CFR § 201.11, as amended by 47 F.R. 6189, Feb. 10, 1982), not later 
than 21 days after the publication of this notice in the Federal Reg- 
ister. Any entry of appearance filed after this date will be referred 
to the Chairman, who shall determine whether to accept the late 
entry for good cause shown by the person desiring to file the entry. 

Upon the expiration of the period for filing entries of appear- 
ance, the Secretary shall prepare a service list containing the 
names and addresses of all persons, or their representatives, who 
are parties to the investigation, pursuant to section 201.11(d) of the 
Commission’s rules (19 CFR § 201.11(d), as amended by 47 F.R. 
6189, Feb. 10, 1982). Each document filed by a party to this investi- 
gation must be served on all other parties to the investigation (as 
identified by the service list), and a certificate of service must ac- 
company the document. The Secretary will not accept a document 
for filing without a certificate of service (19 CFR § 201.16(c), as 
amended by 47 F.R. 33682, Aug. 4, 1982). 
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Staff report.—A public version of the staff report containing pre- 
liminary findings of fact in this investigation will be placed in the 
public record on April 21, 1983, pursuant to section 207.21 of the 
Commission’s rules (19 CFR § 207.21). 

Hearing.—The Commission will hold a joint hearing in connec- 
tion with this investigation and with Inv. 731-TA-92 (Final), Stain- 
less Steel and Strip from the Federal Republic of Germany, begin- 
ning at 10:00 a.m. on May 4, 1983, at the U.S. International Trade 
Commission Building, 701 E Street NW., Washington, D.C. 20436. 
Requests to appear at the hearing should be filed in writing with 
the Secretary to the Commission not later than the close of busi- 
ness (5:15 p.m.) on April 12, 1983. All persons desiring to appear at 
the hearing and make oral presentations should file prehearing 
briefs and attend a prehearing conference to be held at 10:00 a.m. 
on April 20, 1988, in room 117 of the U.S. International Trade Com- 
mission Building. The deadline for filing prehearing briefs is April 
29, 1983. 

Testimony at the public hearing is governed by section 207.23 of 
the Commission’s rules (19 CFR § 207.23, as amended by 47 F.R. 
33682, Aug. 4, 1982). This rule requires that testimony be limited to 
a nonconfidential summary and analysis of material contained in 
prehearing briefs and to information not available at the time the 
prehearing brief was submitted. All legal arguments, economic 
analyses, and factual materials relevant to the public hearing 
should be included in prehearing briefs in accordance with section 
207.22 (19 CFR § 207.22, as amended by 47 F.R. 33682, Aug. 4, 1982). 
Posthearing briefs must conform with the provisions of section 
207.24 (19 CFR § 207.24, as amended by 47 F.R. 6191, Feb. 10, 1982) 
and must be submitted not later than the close of business on May 
12, 1983. 

Written submissions.—As mentioned, parties to this investigation 
may file prehearing and posthearing briefs by the dates shown 
above. In addition, any person who has not entered an appearance 
as a party to the investigation may submit a written statement of 
information pertinent to the subject of the investigation on or 
before May 12, 1983. A signed original and fourteen (14) true copies 
of each submission must be filed with the Secretary to the Commis- 
sion in accordance with section 201.8 of the Commission’s rules (19 
CFR § 201.8, as amended by 47 F.R. 6188, Feb. 10, 1982, and 47 FR. 
13791, Apr. 1, 1982). All written submissions except for confidential 
business data will be available for public inspection during regular 
business hours (8:45 a.m. to 5:15 p.m.) in the Office of the Secretary 
to the Commission. 

Any business information for which confidential treatment is de- 
sired shall be submitted separately. The envelope and all pages of 
such submissions must be clearly labeled “Confidential Business In- 
formation.” Confidential submissions and requests for confidential 
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treatment must conform with the requirements of section 201.6 of 
the Commission’s rules (19 CFR § 201.6). 

For further information concerning the conduct of the investiga- 
tion, hearing procedures, and rules of general application, consult 
the Commission’s Rules of Practice and Procedure, part 207, sub- 
parts A and C (19 CFR part 207, as amended by 47 F.R. 6190, Feb. 
10, 1982, and 47 F.R. 33682, Aug. 4, 1982), and part 201, subparts A 
through E (19 CFR part 201, as amended by 47 F.R. 6188, Feb. 10, 
1982; 47 F.R. 13791, Apr. 1, 1982; and 47 F.R. 33682, Aug. 4, 1982). 

This notice is published pursuant to section 207.20 of the Com- 
mission’s rules (19 CFR § 207.20, as amended by 47 F.R. 6190, Feb. 
10, 1982). 


By order of the Commission. 
Issued: February 15, 1983. 
KENNETH R. MAson, 
Secretary. 


In the matter of 

CERTAIN TEXTILE SPINNING Investigation No. 337-TA-124 
FRAMES AND AUTOMATIC 
DoFFERS THEREFOR 


Notice of Termination of Two Respondents by Summary 


Determination 


AGENCY: U:S. International Trade Commission. 


ACTION: Notice is hereby given that the Commission has affirmed 
an initial determination that granted a motion for summary judg- 
ment that respondents Schubert & Salzer Machinenfabrik A.G. and 
Schubert & Salzer Machine Works (S & S) have not as a matter of 
law violated section 337, and terminated the investigation with re- 
spect to such respondents. 


AUTHORITY: The authority for Commission disposition of this 
matter is contained in section 337 of the Tariff Act of 1930 (19 
U.S.C. § 1337) and in section 210.56 of the Commission’s Rules of 
Practice and Procedure (47 F.R. 25134 (June 10, 1982); to be codified 
at 19 CFR § 210.56). 


SUPPLEMENTARY INFORMATION: The initial determination 
was issued in response to a motion for summary determination and 
termination as to the S & S respondents on the grounds that S&S 
had not sold, or engaged in contracts to sell, the allegedly infring- 
ing equipment in the past and that they did not intend to do so in 
the future. On October 19, 1982, the Commission self-initiated 
review of the initial determination regarding certain legal issues 
and published notice thereof in the Federal Register. The S & S re- 
spondents and the Commission investigative attorney filed reply 
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briefs supporting adoption of the presiding officer’s initial determi- 
nation. On February 10, 1983, the Commission affirmed the initial 
determination and terminated the investigation with respect to 
those respondents. 

Copies of the presiding officer’s initial determination, the Com- 
mission Action and Order and all other nonconfidential documents 
filed in connection with this investigation are available for inspec- 
tion during official business hours (8:45 a.m. to 5:15 p.m.) in the 
Office of the Secretary, U.S. International Trade Commission, 701 
E Street NW., Washington, D.C. 20436, telephone 202-523-0161. 


FOR FURTHER INFORMATION CONTACT: Sheila Landers, Esq., 
Office of the General Counsel, U.S. International Trade Commis- 
sion, telephone 202-523-0421. 


By order of the Commission. 


Issued: February 14, 1983. 
KENNETH R. Mason, 
Secretary. 


Investigation No. 701-TA-182 (Final) 


Raitt PASSENGER CARS AND PARTS THEREOF FROM CANADA 
AGENCY: United States International Trade Commission. 


ACTION: Termination of final countervailing duty investigation. 
EFFECTIVE DATE: February 9, 1983. 


SUMMARY: On February 9, 1983, the United States International 
Trade Commission received a letter from the Budd Co. of Troy, 
Michigan, the petitioner in the subject investigation, withdrawing 
its petition. Accordingly, the United States International Trade 
Commission hereby gives notice of the termination of its counter- 
vailing duty investigation involving rail passenger cars and parts 
thereof from Canada (investigation No. 701-TA-182 (Final)) and of 
the cancellation of the public hearing scheduled for February 15, 
1983. 


FOR FURTHER INFORMATION CONTACT: Mr. Larry Reavis 
(202-523-0296), Office of Investigations, U.S. International Trade 
Commission. 

This notice is published pursuant to section 207.40 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR § 207.40). 


By order of the Commission. 


Issued: February 9, 1983. 
KENNETH R. MAson, 
Secretary. 
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In the matter of 
CERTAIN MARINE HARDWARE AND} Investigation No. 337-TA-136 
ACCESSORIES 


ORDER 


Pursuant to my authority as Chief Administrative Law Judge of 
this Commission, I hereby designate Administrative Law Judge 
Janet D. Saxon as Presiding Officer in this investigation. 

The Secretary shall serve a copy of this order upon all parties of 
record and shall publish it in the Federal Register. 

Issued: February 4, 1983. 

DonALD K. DUVALL, 
Chief Administrative Law Judge. 


In the matter of 

CerTAIN GROOvED WOODEN Investigation No. 337-TA-125 
HANDLE KITCHEN UTENSILS 
AND GADGETS 


Notice of Commission Request for Comments Regarding Proposed 
Termination of Investigation Based on Consent Order Agreement 


AGENCY: U.S. International Trade Commission. 


ACTION: Request for public comments on the proposed termina- 
tion of this investigation based on a consent order agreement. 


SUMMARY: On November 30, 1982, complainant Bonny Products, 
Inc., respondents Four Star International Trading Co. and G & S 
Metal Products, Inc., and the Commission investigative attorney 
jointly moved to terminate the above-captioned investigation based 
on a consent order agreement (Motion No. 125-1). The proposed 
consent order agreement is based on a settlement agreement that 
was executed on November 19, 1982, by all the parties to the inves- 
tigation and by a nonparty, Shen Fa Handicraft Center. On Decem- 
ber 6, 1982, the presiding officer recommended‘ that the Commis- 
sion grant Motion No. 125-1 by accepting the settlement agree- 
ment and the consent order agreement, but with paragraph 2 of 
the consent order deleted. Motion No. 125-1 and all the papers and 
exhibits filed in connection with it have been certified to the Com- 
mission by the presiding officer. 

Pursuant to section 211.21 of the Commission’s Rules of Practice 
and Procedure, the Commission seeks written comments from in- 
terested members of the public on the proposed termination of the 
investigation based on the consent order agreement. A nonconfi- 


pe 


'We note that this matter was transmitted by the presiding officer to the C ission as a Recc 
Determination rather than an Initial Determination. While we will consider this matter as a Recommended De- 
termination, we believe that motions to terminate an investigation should come to the Commission in the form 
of an Initial Determination pursuant to Rule 210.53(c). See Notice of Commission Not To Review Initial Determi- 
nation in Inv. No. 337-TA-128. 47 Fed. Reg. 8050 (1982). 
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dential version of the consent order agreement is set forth as fol- 
lows: 


CoNSENT ORDER AGREEMENT 


Bonny Products, Inc. (“Complainant”) filed a complaint on July 
7, 1982, with the United States International Trade Commission 
(“Commission”) under Section 337 of the Tariff Act of 1930, as 
amended (19 U.S.C. § 1137) regarding certain acts and practices of 
“Respondents” Four Star International Trading Co., Inc. and 
G & S Metal Products Co., Inc. 

The Commission, having determined that it has jurisdiction over 
the subject matter of the complaint and that the complaint states a 
cause of action under Section 337, instituted Investigation No. 337- 
TA-125 on August 5, 1982, and published notice to that effect. 

The subject matter of the investigation is the importation into 
and sale in the United States of certain grooved wooden handle 
kitchen utensils and gadgets by reason of alleged (1) misappropria- 
tion of trade dress, (2) false representation of source, and (3) 
common law trademark infringement, the effect or tendency of 
which is to destroy or substantially injure an industry, efficiently 
and economically operated, in the United States. 

Complainant and Respondents have agreed to settle with final 
effect all differences and claims of whatever nature underlying said 
complaint and investigation as set forth in the Settlement Agree- 
ment attached hereto as Attachment A and incorporated by refer- 
ence as though fully set forth herein. 

Now therefore, Complainant and Respondents desiring to termi- 
nate the investigation before the ruling by the Commission on any 
findings of fact or conclusion’s of law and before the hearing or ad- 
judication of any issue of fact or law related thereto agree that: 

1. The Commission has, and Respondents and Complainant admit 
that the Commission, has subject matter jurisdiction, in rem juris- 
diction, and in personam jurisdiction in this proceeding. 

2. Respondents and Complainant agree to entry of a Consent 
Order, the terms of which are as set forth in the Proposed Consent 
Order attached hereto as Attachment B and incorporated by refer- 
ence as though fully set forth herein (hereinafter “Consent Order”). 

3. Respondents and Complainant waive: 

a. Any further procedural steps; 

b. The requirement that the Commission’s decision contain a 
statement of findings of fact and conclusions of law; 

c. All rights to seek judicial review or otherwise to challenge or 
contest the validity of the order entered pursuant to this agree- 
ment. 

4. Enforcement, modification and revocation of the Consent 
Order entered pursuant to this agreement will be carried out per- 
suant to Subpart C of Part 211 of the Commission’s Rules of Prac- 
tice and Procedure (19 CFR 211). 
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5. Respondents have redesigned the wooden handle used on 
kitchen utensils and gadgets in current production (the redesigned 
handle is attached hereto as Exhibit 3), and Complainant agrees 
that the redesigned handle does not reasonably resemble the 
handle defined in paragraph 1 of the attached Settlement Agree- 
ment. In the event that during, and for a one year period following, 
the disposal by Respondent G & S of current inventory, as defined 
in paragraphs 2 and 3 of the Settlement Agreement, Respondents 
decide to utilize a wooden handle or wooden handles on its kitchen 
utensils and gadgets other than the one shown in Exhibit 3 or a 
wooden handle or wooden handles substantially similar to the one 
shown in Exhibit 3, Respondents, through counsel for Respondent 
G & §, will submit the proposed new handle or handles to counsel 
for Complainant and request counsel for Complainant’s statement 
that the proposed new design does not reasonably resemble the 
handle shown in Exhibit 2 (Complainant’s handle). Counsel for 
Complainant shall provide his statement orally to counsel for Re- 
spondent G & S within three days of counsel for Complainant’s 
(sic) receipt of the new design or designs. The oral statement shall 
be confirmed in writing and mailed to counsel for Respondent 
G & S within 24 hours of the oral statement. The proposed design 
or designs shall not be shown to Complainant and shall be kept 
confidential. Counsel for Complainant shall also follow this proce- 
dure if he determines that the design reasonably resembles the 
handle shown in Exhibit 2 and requests in writing that Respondent 
withdraw the proposed design. Respondents will not, directly or 
through others, export to, import into, sell in or distribute in the 
United States kitchen utensils or gadgets with the proposed new 
handle or handle design until after the completion of all proceed- 
ings and compliance with all requirements set forth in this para- 
graph and paragraphs 6, 7, and 8 of this agreement. 

6. In the event that counsel for Complainant objects to a design 
proposed by Respondents in that the proposed design reasonably re- 
sembles the handle shown in Exhibit 2, and in the event that Re- 
spondents disagree with that objection and do not withdraw the 
design, counsel for Respondent G & S shall within five days of re- 
ceipt of counsel for Complainant’s written objection submit to the 
Unfair Import Investigation Division, U.S. International Trade 
Commission (“UIID’”) a written statement of Respondents’ reasons 
why Complainant’s objections are not reasonable. Such a statement 
shall be concurrently submitted to counsel for Complainant. Coun- 
sel for Complainant shall also within five days of receipt of counsel 
for Respondent G & S’s statement, submit to the UIID a written 
statement of reasons why the proposed design does reasonably re- 
semble the handle shown in Exhibit 2. 

7. Upon receipt of the written statements by all parties, the UIID 
shall promptly state whether there is a reasonable basis for Com- 
plainant to object to the proposed design in that the proposed 
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design reasonably resembles the Complainant’s handle as shown in 
Exhibit 2. If the UIID states that there is a reasonable basis for 
said objection, Complainant’s counsel may inform Complainant of 
the contemplated changes, but in no event will counsel show Com- 
plainant the proposed design. If the UIID states that there is a rea- 
sonable basis for the objection by Complainant’s counsel to the new 
design, counsel for Respondents shall inform counsel for Complain- 
ant within five days after receipt of the UIID statement, if it will 
request a Commission proceeding pursuant to paragraph 8. 

8. For the purpose of securing compliance with the Consent 
Order, any violation hereof shall result in a proceeding before the 
Commission to determine what action should be taken with respect 
to such violation of the Consent Order including an exclusion 
order, cease and desist order, and possible fines. Such a proceeding 
may be instituted if the Commission receives written notice from 
the Complainant, Complainant’s counsel, or the UIID, or receives 
written request from Respondents to review the UIID statement, or 
otherwise has reason to believe that Respondents are not comply- 
ing with the Consent Order and accompanying settlement agree- 
ment. 

9. Complainant shall inform the UIID and counsel for Respond- 
ent G & S if a United States Federal Court or the United States 
Patent and Trademark Office has made a final determination and 
all appeals or time for appeals have expired, that the design shown 
in Exhibit 2 is not a valid trademark and/or valid trade dress of 


Complainant. 

10. Respondent G & S shall inform the Commission in writing 
the date on which it disposes of all the inventory described in para- 
graph 3 of the Settlement Agreement. This Consent Order shall 
expire 12 months from the date on which all such inventory is 
disposed. 


Attachment A (Settlement Agreement) 


This agreement is made and entered into by and between Bonny 
Products, Inc. (“Bonny” or “Complainant’”), and Four Star Interna- 
tional Trading Co., G & S Metal Products Co., Inc. (“Four Star,” 
“G & S’, or Respondent [s]’), and Shen Fa Handicraft Center 
(“Shen Fa’’), and is to settle and compromise the investigation (No. 
337-TA-125) by the United States International Trade Commission 
(“Commission’’) instituted on August 5, 1982 in response to Com- 
plainant’s action filed on July 7, 1982 under section 337 of the 
Tariff Act of 1930, as amended (19 U.S.C. 1337). Complainant and 
Respondents have agreed to settle with final effect all differences 
and claims of whatsoever nature underlying said complaint and in- 
vestigation in consideration of the mutual covenants set forth as 
follows: 

1. Respondents and Shen Fa, their shareholders and corporate of- 
ficers, and any present or future entities in which Respondents and 
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Shen Fa, their shareholders or corporate officers have an owner- 
ship interest or managerial position, will not, directly or through 
others, manufacture, export to, import into, sell, or distribute in 
the United States or in any country, kitchen utensils and gadgets 
that (a) have a wooden handle like that of Exhibit 1 (Respondents’ 
products) or (b) have a wooden handle in a form reasonably resem- 
bling the grooved and tapered handle that is attached hereto as Ex- 
hibit 2 (Complainant’s products). 

2. Notwithstanding the provisions of paragraph 1, Respondent 
G & S will be allowed to sell or offer to dispose of its United States 
inventory discussed in paragraph 3 of this agreement for eight 
months after the effective date of this agreement. All sales shall be 
on a one-time promotional basis and no additional supplies shall be 
offered or provided to a customer except to satisfy the require- 
ments of the promotion as set forth by the appropriate govern- 
mental authority, and Respondent G & S shall so inform each 
purchaser. 

3. Respondent G & S will provide Complainant with an account- 
ing of its current United States inventory—which consists of ap- 
proximately individual kitchen utensils or gadgets 
and is estimated to be at wholesale cost—of grooved 
and tapered wooden handle kitchen utensils and gadgets as shown 
in Exhibit 1. Such accounting shall be provided no later than on 
the effective date of this agreement. Respondent G & S shall supply 
to Complainant a second accounting of its inventory 120 days after 
the effective date of this agreement. Respondent G & S shall pro- 
vide a final accounting to Complainant at the end of eight months 
after the effective date of this agreement. If Respondent G & S has 
disposed of all of the inventory prior to the required date of the 
second or third accounting, G & S shall, within twenty days of final 
disposition, provide to Complainant a final accounting and no addi- 
tional accounting will be required. All such accountings shall be 
certified by a certified public accountant of Respondent G & S’s 
choice. 

4. Respondents warrant that the inventory identified in para- 
graph 3 constitutes the only existing inventory of the kitchen uten- 
sils and gadgets identified in Exhibit 1 that have been manufac- 
tured, exported to, imported into, sold or distributed in the United 
States or in any country by Respondents except for inventory that 
has been previously sold to retail accounts. Shen Fa warrants that 
it has no existing inventory of handles like those identified in Ex- 
hibit 1. 

5. This agreement shall not be construed as an admission of 
liability on the part of the Respondents and Shen Fa regarding al- 
legations raised in the complaint or in the investigation. For settle- 
ment purposes only, Respondents and Shen Fa recognize Complain- 
ant’s rights to and in kitchen utensils and gadgets with handles as 
identified in Exhibit 2. 
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6. Within ten days of the effective date of this agreement, Com- 
plainant and Respondents shall execute a joint motion for termina- 
tion with the Commission Investigative Attorney and agree to a 
consent order to be submitted to the Commission pursuant to 
§ 211.20 of the Commission’s Rules of Practice and Procedure. 

7. Jurisdiction over any disputes or matters arising under this 
agreement shall lie with the United States District Court in the 
District of Columbia. 

8. This agreement, including Exhibits 1 and 2 hereto, and the at- 
tached consent order and consent order agreement, including Ex- 
hibit 3, represent the full and entire agreement for the settlement 
and compromise of the disputes and claims between the parties as 
set forth herein. Complainant specifically agrees that it will not in- 
stitute a civil action in any court worldwide to seek remedies for 
any prior sales by Respondents and for any prior sale by Shen Fa 
to Respondents of the wooden handle design shown in Exhibit 1. 

9. Each party to this agreement shall bear any costs incurred by 
it in the performance of this agreement. 


Attachment B (Consent Order) 


The United States International Trade Commission having initi- 
ated an investigation under section 337 of the Tariff Act of 1930, as 
amended, (19 U.S.C. § 1337), of certain acts and practices of Re- 
spondents Four Star International Trading Co., Inc. and G & S 
Metal Products Co., Inc. (“Respondent’s”). 


Respondents and Complainant, by their officers, and counsel for 
the Commission having executed an agreement to the terms of this 
Consent Order, an admission of all jurisdictional facts necessary to 
the entry of this Consent Order, an express waiver of all rights to 
seek judicial review or otherwise challenge or contest the validity 
of the consent order, and a statement that the enforcement, modifi- 
cation, and revocation will be carried out pursuant to Subpart C of 
Part 211 of the Commission’s Rules of Practice and Procedure; and 
this Consent Order being necessary to conclude a compromise and 
settlement between Respondents and Complainant and to ensure 
the public interest; and 

The Commission having published the Settlement Agreement 
and Consent Order Agreement and Consent Order on ———, 1983, 
and the thirty day period for public comment having ended and 
having duly considered all comments filed, the Commission hereby 
makes the following jurisdictional findings and enters the following 
order: 


ORDER 


1. The U.S. International Trade Commission has subject matter 
jurisdiction, in rem jurisdiction, in personam jurisdiction, and the 
proceeding is in the public interest. 





66 INTERNATIONAL TRADE COMMISSION NOTICES 


2. This Consent Order shall apply to Complainant and Respond- 
ents, their shareholders and corporate officers, and any present or 
future entities in which Complainant and Respondents, their share- 
holders or corporate officers have an ownership interest or man- 
agerial position. 

3. Respondents have redesigned the wooden handle used on 

kitchen utensils and gadgets in current production (the redesigned 
handle is attached hereto as Exhibit 3), and Complainant agrees 
that the redesigned handle does not reasonably resemble the 
handle defined in paragraph 1 of the attached Settlement Agree- 
ment. In the event that during, and for a one year period following, 
the disposal by Respondent G & S of current inventory, as defined 
in paragraphs 2 and 3 of the Settlement Agreement, Respondents 
decide to utilize a wooden handle or wooden handles on its kitchen 
utensils and gadgets other than the one shown in Exhibit 3 or a 
wooden handle or wooden handles substantially similar to the one 
shown in Exhibit 3, Respondents, through counsel for Respondent 
G & S, will submit the proposed new handle or handles to counsel 
for Complainant and request counsel for Complainant’s statement 
that the proposed new design does not reasonably resemble the 
handle shown in Exhibit 2 (Complainant’s handle). Counsel for 
Complainant shall provide his statement orally to counsel for Re- 
spondent G & S within three days of counsel for Complainant’s re- 
ceipt of the new design or designs. The oral statement shall be con- 
firmed in writing and mailed to counsel for Respondent G & S 
‘within 24 hours of the oral statement. The proposed design or de- 
signs shall not be shown to Complainant and shall be kept confi- 
dential. Counsel for Complainant shall also follow this procedure if 
he determines that the design reasonably resembles the handle 
shown in Exhibit 2 and requests in writing that Respondent with- 
draw the proposed design. Respondents will not, directly or 
through others, export to, import into, sell in or distribute in the 
United States kitchen utensils or gadgets with the proposed new 
handle or handle design until after the completion of all proceed- 
ings and compliance with all requirements set forth in this para- 
graph and paragraphs 4, 5, and 6 of this order. 

4. In the event that counsel for Complainant objects to a design 
proposed by Respondents in that the proposed design reasonably re- 
sembles the handle shown in Exhibit 2, and in the event that Re- 
spondents disagree with that objection and do not withdraw the 
design, counsel for Respondent G & S shall within five days of re- 
ceipt of counsel for Complainant’s written objection submit to the 
Unfair Import Investigation Division, U.S. International Trade 
Commission (“UIID”) a written statement of Respondents’ reasons 
why Complainant’s objections are not reasonable. Such a statement 
shall be concurrently submitted to counsel for Complainant. Coun- 
sel for Complainant shall within five days of receipt of the state- 
ment of counsel for Respondent G & S, submit to the UIID a writ- 
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ten statement of reasons why the = design does reasonably 
resemble the handle shown in Exhibit 2 

5. Upon receipt of the written statements by all parties, the UIID 
shall promptly state whether there is a reasonable basis for Com- 
plainant to object to the proposed design in that the proposed 
design reasonably resembles the Complainant’s handle as shown in 
Exhibit 2. If the UIID states that there is a reasonable basis for 
said objection, Complainant’s counsel may inform Complainant of 
the contemplated changes, but in no event will counsel show Com- 
plainant the proposed design. If the UIID states that there is a rea- 
sonable basis for the objection by Complainant’s counsel to the new 
design, counsel for Respondents shall inform counsel for Complain- 
ant within five days after receipt of UIID’s determination, if it will 
request a Commission proceeding pursuant to paragraph 6. 

6. For the purpose of securing compliance with this Consent 
Order, any violation hereof shall result in a proceeding before the 
Commission to determine what action should be taken with respect 
to such violation of the Consent Order including an exclusion 
order, a cease and desist order and possible fines. Such a proceed- 
ing may be instituted if the Commission receives written notice 
from the Complainant, Complainant’s counsel or the UIID, or re- 
ceives written request from Respondents to review the UIID state- 
ment, or otherwise has reason to believe that Respondents are not 
complying with the Consent Order and the Settlement Agreement 
attached hereto as Attachment A and incorporated by reference as 
though fully set forth herein. Any such proceeding must be com- 
menced with (sic) ten (10) days after notice of intention to proceed 
is given. 

7. Complainant shall inform the UIID and counsel for Respond- 
ent G & S if a United States Federal Court or the United States 
Patent and Trademark Office has made a final determination, and 
all appeals or time for appeals have expired, that the design shown 
in Exhibit 2 is not a valid trademark and/or valid trade dress of 
Complainant. 

8. Respondent G & S shall inform the Commission in writing the 
date on which it disposes of all of the inventory described in para- 
graph 3 of the Settlement Agreement. This Consent Order shall 
expire 12 months from the date on which all such inventory is dis- 
posed. 

DEADLINE: All comments must be received within thirty (30) days 
of publication of this notice. 


SUPPLEMENTARY INFORMATION: The Commission is conduct- 
ing investigation No. 337-TA-125 to determine whether there is a 
violation of section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337) 
in the importation and sale of certain grooved wooden handle 
kitchen utensils and gadgets, by reason of alleged (1) misappropria- 
tion of trade dress, (2) false representation of source, and (3) 
common law trademark infringement. The alleged effect or tend- 
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ency of the unfair methods of competition and unfair acts is to de- 
stroy or substantially injure an industry, efficiently and economi- 
cally operated, in the United States. 

Copies of any nonconfidential documents filed in connection with 
this investigation are available for inspection during official busi- 
ness hours (8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, 
U.S. International Trade Commission, 701 E Street NW., Washing- 
ton, D.C. 20436, telephone 202-523-0161. 


FOR FURTHER INFORMATION CONTACT: Carol McCue Ver- 
ratti, Esq., Office of the General Counsel, U.S. International Trade 
Commission, telephone 202-523-0079. 


By order of the Commission. 


Issued: January 20, 1983. 


KENNETH R. MAson, 
Secretary. 
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